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THE STANDING COMMITTEE ON JUSTICE AND 
HUMAN RIGHTS 


has the honour to present its 


FOURTEENTH REPORT 


Pursuant to Standing Order 108(2), the Committee proceeded to consider the role of 
victims in the criminal justice system. 


The Committee held hearings and a two day National Forum where witnesses and 
participants were broadly representative of those affected by, interested in, and involved 
with the criminal justice system. 


Your Committee adopted the following Report with 17 recommendations which reads 
as follows: 
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CHAPTER 1 — INTRODUCTION 


INITIAL IMPRESSIONS 


Any one can be a victim of crime. It is not predictable, and largely unpreventable. It 
happens suddenly, and often unexpectedly. Unlike normal life experiences, it is not sought 
out and never welcomed. Victimization is debilitating and demoralizing. Its effects are often 
long-term and difficult to overcome. 


Victims are confused, fearful, and angry. They want to know why this happened, and 
why it happened to them. They feel insecure and do not know who to trust or rely on for 
support, understanding, and help. Not only do they suffer physically, emotionally, and 
financially from their victimization, but they then face, often for the first time in their lives, the 
confusing complexity of the criminal justice system and all of its at times conflicting 
elements. 


The last quarter century has seen the development of programs, policies, and 
legislation in support of victims in the criminal justice system. Although this has been the 
result of legislative activity at all levels of government in Canada, the policy development 
agenda has been driven by volunteers and non-governmental organizations with clear, 
determined goals. This force itself has emerged from individual and community 
experiences of victimization and tragedy. Destructive, unwanted life experiences have 
given rise to highly motivated efforts to make our communities safer and more secure. 


The Committee has been deeply impressed by what it has seen and heard, both as 
Committee Members and as individual parliamentarians. The opening words of this Report 
attempt to convey some initial impressions before getting into our findings and 
recommendations. 


Those appearing before, and meeting with, us have shown a high degree of 
commitment and sophistication in their presentations. They are not asking for much. They 
urge that the criminal justice system be further opened up to accommodate their needs 
and interests. They ask for information, notification, support, and to be consulted. They 
require this from all elements of the criminal justice system. Victim-witness assistance 
co-ordinator Lynne Kainz told us at our National Forum: 


‘It’s very important that victims understand their role now that they are victims of crime. 
Most people don’t have any experience with the criminal justice system. They’re very 
overwhelmed. It isn’t their decision whether or not they’re going to be involved in the 


‘Information is key. Certainly, when we speak to victims and we ask them what is most 
important to them, being kept informed of what is going on and kept informed of the 
court dates is very important and, as | said, the conditions of release and having input 
and involvement. Certainly, it’s important that they feel their voice is heard and that they 
have that opportunity to express what it is that is of most concern to them.’ 


Victims assume this status from the moment they are offended against. At that time, 
their lives and their world are irretrievably changed. Any helping interventions must have 
that moment as their starting point to have any realistic expectation of providing a level of 
support satisfactory to the victim of a particular crime. Peter Quinn of the RCMP made this 
point forcefully at our National Forum when he told us: 


‘.. people need assistance right after something happens. It’s not a month, two 
months, six months, or a year down the road when the courts decide that this person is 
a victim. What | see is that they need the assistance straight away.’ 


Sgt. Randy Wickins of the Edmonton Police Service, a participant in our National 
Forum, made a similar comment to us: 


‘... victims need assistance in a variety of forms right at the very beginning, and | don't 
know when they end. They end when the victim says it’s over. It shouldn't stop at any 
certain point. It’s as long as these people need help in whatever that is.’ 


Victims argue that their rights and entitlements can coexist with and complement the 
long-recognized and Charter-entrenched rights of accused persons and offenders. Steve 
Sullivan of the Canadian Resource Centre for Victims of Crime made this point at our 
National Forum when he told us: 


‘People aren’t asking for anything that will take away from the rights of the accused. 
They want information, they want trial dates — they want those types of things. That’s 
not going to interfere with someone’s right to be presumed innocent.’ 


To summarize, victims ask for a voice in, not a veto over, what happens at each stage of 
the criminal justice process. They ask for information and notification — about how the 
criminal justice system functions, about the programs and services available to them, and 
about the various stages of the case in which they are involved. They argue that they are 
entitled to be treated with dignity. They urge the provision of adequate financial, human, 
and other resources to programs intended for victims of crime. They identify as a Critical 
problem the uneven availability of victims’ programs and services both between provinces 
and territories, and within them. In their view, addressing all of these issues will restore the 
imbalance they see in the criminal justice system. 


Responding meaningfully to the needs and interests of victims will, they argue, also 
go a considerable way to restoring confidence in the criminal justice process. Michèle Roy 
of the Centres d’aide et de lutte contre les agressions à caractère sexuel stated the 
challenge bluntly at our National Forum when she told us: 


‘If victims lose confidence in the justice system and do not believe that they will be 
treated fairly, there will be no more complaints. ... We need to restore victims’ 
confidence in the criminal justice system. We have to get them to understand that they 
can obtain justice through the system. It is more than being entitled to information and 
politeness.’ 


With these initial impressions in mind, the Committee will apply a ‘victims’ lens’ to the 
analysis, findings, and recommendations contained in this Report. Victims are an 
involuntary part of the criminal justice system— they must not be marginalized or 
excluded from consideration when important determinations are made by its various 
components. They must be provided with support and opportunities for meaningful 
participation in the criminal justice process. 


CRIME VICTIMIZATION 


Statistics Canada, in March 1998, released the results of the 1996 International Crime 
Victimization Survey.! Canada and ten other Western industrialized countries participated 
in this comparative survey. A random sample of between 1,000 and 2,000 persons sixteen 
years of age or older in each country was asked a series of standard questions on their 
experience in relation to eleven offences. These offences were: robbery/attempted 
robbery (using force or threats); sexual assault (ranging from unwanted sexual touching to 
‘rape’ — asked of women only); assault/threats; theft of personal property other than 
robbery; residential burglary; attempted residential burglary; motor vehicle theft; theft from 
motor vehicle; vandalism to motor vehicle; and bicycle theft. 


The results of this victimization survey showed that 25% of the Canadian population 
had been criminally victimized once or more. This victimization rate was down from the 
28% found in similar surveys conducted in 1989 and 1992. The offence breakdown was as 
follows: violent offences — 6%; theft of personal property — 6%; household burglaries — 
5%; motor vehicle offences — 12%; and bicycle theft — 3%. 


The international survey showed that, in general, property crimes were more likely to — 
be reported to the police than crimes against the person. Violent offences, sexual assault 
and assault, had the lowest reporting rates of all. These general findings had earlier been 
borne out in the 1993 General Social Survey. It showed that 51% of property offences were 
reported to the police, as compared with 33% of offences against the person. Sexual 
assault and assault had the lowest reporting rates of all. 


1 Statistics Canada, Canadian Centre for Justice Statistics, Juristat, Vol. 18, No. 6, March 1998. 


In June, 1998 Statistics Canada reported its findings in relation to violence committed 
by strangers. This survey was based on victimization data and police-reported statistics 
for 1996. It showed that, despite the fifth consecutive annual decline in crime rates, 
Canadians in 1996 continued to be fearful of victimization. 


Violent crime accounts for a small proportion of all Criminal Code offences — 11% of 
all incidents. In 1996, most violent crimes involved a perpetrator known to the 
victim — 34% of police-reported violent crime involved a stranger perpetrator. Eighty-three 
percent of robberies in 1996 were committed by strangers — this is the only violent offence 
typified in this way. Forty-one percent of stranger and 52% of non-stranger violent offences 
resulted in physical injury. A weapon was more likely to be involved in stranger offences 
than in non-stranger offences. 


The largest proportion of those victimized by strangers were males between 15 and 
24 years of age (24%), followed by males between 25 and 34 years of age (17%), and 
females between 15 and 24 years of age (11%). The survey showed that the most common 
form of violence was male on female — 87% of the assailants knew their victims, and 46% 
were spouses. 


In July 1997, CTV and the Angus Reid Group released the results of a national poll on 
crime and the justice system. It showed that 25% of survey respondents reported criminal 
victimization within the preceding two years — the same as the 1994 total, but up from 20% 
in 1990. The survey also showed that respondent criminal victimization increases as one 
moves from East to West in Canada — 14% in Atlantic Canada, 21% in Quebec, 23% in 
Ontario, 27% in Manitoba/Saskatchewan, 29% in Alberta, and 37% in British Columbia. 


The survey showed that 59% of Canadians believed that crime had been on the 
increase in the preceding five years, as compared with 68% in 1994 and 57% in 1990. 
Public confidence in various components of the criminal justice system was also the object 
of this public opinion survey. Eighty-six percent of respondents expressed confidence in 
their local police as compared with — 83% in the RCMP; 52% in the courts; 42% in the 
prison system; 26% in the Young Offenders Act; and 25% in the parole system. 


More recently, the Angus Reid Group, in March 1998, released the results of a survey it 
conducted in Manitoba on crime and justice. Twenty-six percent of surveyed Manitobans 
reported having been the victim of a crime reported to the police in the preceding two 
years — of those 18 to 34 years of age, 33% were so victimized, as compared with 35 to 54 
years of age — 30%, and 55 years of age and older — 12%. 


Fifty-one percent of surveyed Manitobans believe crime has increased, while 42% see 
no change. Fifty-five percent of surveyed women see an increase in crime in the preceding 


? Statistics Canada, Canadian Centre for Justice Statistics, Juristat, Vol. 18, No. 9, June 1998. 


two years, aS compared with 42% of men. Sixty-eight percent of those who have been 
victims of crime see crime rates as increasing, as compared with 45% of those who have 
not been victimized. 


Overall confidence in the RCMP of those surveyed stands at 89%, as compared with 
84% in the local police, 49% in the courts, 32% in the prison system, and 23% in the parole 
system. Only 75% of those who were victimized in the preceding two years expressed 
confidence in the local police. In the same vein, only 43% of surveyed Manitobans who had 
been victimized expressed confidence in the courts. 


This recent data, presented here in summary form, provides the context within which 
issues of concern to victims have to be considered. As with any statistical data, they do not 
tell the full story of the incidence and impact of criminal victimization. The very sketchy 
state of our victimization research, obvious even from this compressed presentation, adds 
a challenge to be met by those developing and implementing policies, programs, and 
legislation to address the concerns of crime victims. 


The data does, however, allow for several impressions to be gleaned. An emerging 
theme is that, although crime rates are down, many Canadians believe crime is increasing 
and our communities are not as safe as they should be. Another impression that can be 
drawn is that, although there are trends and patterns in victimization rates, there is no such 
thing as atypical crime victim. A final theme, obvious in this data, is that some components 
of the criminal justice system inspire lower levels of confidence than others — survey 
respondents who have been criminally victimized have even less confidence in 
established institutions than other Canadians. 


: JURISDICTION 


Any discussion of the criminal justice system in Canada must bear in mind that both 
the federal and provincial/territorial levels of government have legislative jurisdiction. 
Consequently, victims’ involvement in the criminal justice process can be affected by more 
than one level of government or institutional action. Parliament has jurisdiction over the _ 
enactment of legislation in relation to criminal law and procedure (including evidence), and 
penitentiaries. Provincial/territorial levels of government have legislative jurisdiction over 
the administration of justice, including policing and the prosecution of Criminal Code 
offences, and prisons. 


In exercising its jurisdiction, Parliament has adopted the Criminal Code’, the 
Corrections and Conditional Release Act*, and the Young Offenders Act.° The Criminal 
Code contains provisions dealing with victim impact statements, victim fine surcharges, 
victim restitution and compensation, publication bans, and the accommodation of certain 
categories of witnesses testifying at judicial proceedings. The Corrections and Conditional 
Release Act allows for the provision of offender information to victims by the Correctional 
Service of Canada and the National Parole Board, and for the attendance of victims as 
observers at Board hearings. The Young Offenders Act, by incorporating the relevant part 
of the Criminal Code, allows for the consideration of victim impact statements in Youth 
Court. 


All provinces and both territories have passed legislation, adopted policies, and/or 
put programs into place to deal with and provide for victims’ rights, information, services, 
and/or compensation. The character, extent, and accessibility to victims of these initiatives 
vary from jurisdiction to jurisdiction. 


Federal, Provincial, and Territorial Ministers responsible for Justice, following their 
December 1997 meeting in Montreal, acknowledged and agreed that the needs of crime 
victims are a priority, and expressed support for inter-jurisdictional co-operation to address 
them. They also indicated their support for on-going consultations to develop a victims of 
crime strategy to enable the Federal government to undertake a role complementary to the 
primary role of the provinces and territories. 


The Committee agrees with this approach. Unlike some other countries, jurisdiction 
with respect to the criminal justice system is not held exclusively by one level of 
government but is shared. Approaches and solutions applicable elsewhere are, for this 
reason, not always workable in Canada. On-going consultation and co-ordination 
between levels of government can go along way to ensuring that victims have available to 
them the fullest range of rights and services, while minimizing gaps and ensuring that 
jurisdictional roles are fully respected. 


In making its findings and formulating its recommendations, the Committee has been 
careful to stay within the bounds of Parliament’s legislative jurisdiction with respect to the 
criminal justice system. In addition to legislative steps within Parliament’s jurisdiction, the 
Committee has also considered a number of non-legislative initiatives which have as their 
goal the on-going consultation and co-ordination endorsed in December 1997 by Federal, 
Provincial, and Territorial Ministers responsible for Justice. 


3 R.S.C. 1985, c. C-46, as amended. 
4 S.C. 1992, c. 20, as amended. 


° R.S.C. 1985, c. Y-1, as amended. 


REPORT DEVELOPMENT PROCESS 


This Report has its origins in the last Parliament. The predecessor to this Committee, 
in April 1997, tabled its Twelfth Report in the House. (A copy of this Report can be found at 
Appendix A.) Its ‘interim report’ resulted from that Committee’s consideration of and 
hearing witnesses about the subject matter of Motion No. 168 (Victims’ Bill of Rights), 
sponsored by Randy White, MP referred to it under Standing Order 108(2). In addition to 
the recommendations contained in the Report, it also included an agreement to undertake 
a national consultation on the contents of Motion No. 168. The findings and 
recommendations contained in this Report are the fulfilment of that undertaking. 


As a point of departure and to focus on the broad questions of concern to the 
Committee, it developed an Issues Paper which it released in March 1998. (A copy of the 
Issues Paper can be found at Appendix B.) This document was given wide distribution, 
and submissions were invited — briefs and other documents were received from 
governments, groups, and individuals. (A list of these submissions can be found at 
Appendix C.) The Committee also held hearings where it heard the concerns of groups 
and individuals. (A list of these hearings can be found at Appendix D.) To supplement 
these hearings, the Committee also invited all Members of the House of Commons to hold 
community or Town Hall meetings — to facilitate this process, they were provided with the 
Committee’s Issues Paper as a focus for discussion. A number of parliamentarians 
accepted the Committee’s invitation and reported the results of their Town Hall meetings to 
us. (A list of Town Hall meetings reported to the Committee can be found at Appendix E.) 
The Committee also posted the Issues Paper on its Internet Website and invited comments 
from interested Canadians. 


As the final component of its process, the Committee, on June 15 and 16, 1998, helda 
National Forum on the role of victims in the criminal justice system. National Forum 
participants were broadly representative of those affected by, interested in, and involved 
with the criminal justice system. Their perspectives and exchanges of opinion were a key 
element of the Committee’s Report development process. (A list of National Forum 
participants can be found at Appendix F.) This is not the first time a parliamentary National 
Forum on criminal justice issues has been held — the predecessor to this Committee 
convened a similar event, in November 1996, where the renewal of youth justice was 
discussed. 
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CHAPTER 2 — TOWARD A VICTIMS STRATEGY 


VICTIMS POLICY DEVELOPMENT SO FAR 


To understand the direction in which the Committee believes Parliament should move, 
itis important to briefly review policy, program, and legislative accomplishments in Canada 
so far. An understanding of historical antecedents will in part establish the context within 
which the Committee’s findings and recommendations can be understood. It will also 
provide an appreciation of what has already been done in relation to victims in the criminal 
justice system, and the basis upon which any proposed changes can be built. 


Government interest in victims of crime can be traced back to the late sixties and early 
seventies when victims compensation was first developed.$ The Federal government, in 
1973, entered into cost-sharing arrangements with provincial/territorial governments in 
support of victim compensation schemes — this lasted until 1992 when the Federal 
government withdrew its support. 


The next step occurred in 1981 with the formation of the Federal/Provincial Task Force 
on Justice for Victims of Crime. It was established to examine the role of victims in the 
Criminal justice system. Its 1983 recommendations were intended to provide information 
to victims, develop victims services, introduce victim impact statements at sentencing, and 
provide compensation for losses where appropriate. The Task Force maintained that many 
victims’ rights could not properly be included in the criminal law. Instead, it found they 
could be better achieved through administrative procedures and practices. 


The Solicitor General, in 1984, established a National Victims’ Resource Centre to 
collect and disseminate information on victimization research, program development, 
_ evaluation, and victims services and programs. The Centre was transferred to the 
Department of Justice in 1988, and closed down in 1995. 


In November 1985, the United Nations adopted the Declaration of Basic Principles of 
Justice for Victims of Crime and Abuse of Power of which Canada was a co-sponsor. (The 
Declaration can be found at Appendix G.) In adopting this Declaration, the General 
Assembly called upon Member States to implement the philosophy underlying it through 
the establishment of policies, programs, and legislation. 


Federal, provincial, and territorial governments, in 1988, adopted the Statement of 
Basic Principles of Justice for Victims of Crime (known as the Statement). Echoing and 


6 This part of the Report provides only the highlights of legislative and policy development, with an 
emphasis on what has been done by Parliament and the Federal government. A more complete 
account of these events can be found in: Federal-Provincial-Territorial Working Group on Victims of 
Crime, /nterim Report to Ministers Responsible for Justice, November 1997, pp. 2-16. 


reflecting the philosophy of the 1985 UN Declaration, the Statement was intended to 
provide guidance to all levels of government in the development and implementation of 
victims legislation, programs, and policy. 


Because the Statement is considered by the Committee not only to be an important 
document in its own right, but also to be essential to our recommendations, it will here be 
set out in full. The Statement reads as follows: 


‘In recognition of the United Nations Declaration of Basic Principles of Justice for 
Victims of Crime, Federal and Provincial Ministers Responsible for Criminal Justice 
agree that the following principles should guide Canadian society in promoting access 
to justice, fair treatment, and provision of assistance for victims of crime. 


1. Victims should be treated with courtesy, compassion, and with respect for their 
dignity and privacy, and should suffer the minimum of necessary inconvenience 
from their involvement with the criminal justice system. 


2. Victims should receive, through formal and informal procedures, prompt and fair 
redress for the harm which they have suffered. 


3. Information regarding remedies and the mechanisms to obtain them should be 
made available to victims. 


4. Information should be made available to victims about their participation in 
criminal proceedings and the scheduling, progress, and ultimate disposition of 
the proceedings. 


5. | Where appropriate, the views and concerns of victims should be ascertained and 
assistance provided throughout the criminal process. 


6. Where the personal interests of the victim are affected, the views or concerns of 
the victim should be brought to the attention of the court, where appropriate, and 
consistent with criminal law and procedure. 


7. Measures should be taken when necessary to ensure the safety of victims and 
their families, and to protect them from intimidation and retaliation. 


8. Enhanced training should be made available to sensitize criminal justice 
personnel to the needs and concerns of victims, and guidelines developed, 
where appropriate, for this purpose. 


9. Victims should be informed of the availability of health and social services, and 
other relevant assistance, so that they might continue to receive the necessary 
medical, psychological, and social assistance through existing programs and 
services. 


10. Victims should report the crime and co-operate with law enforcement authorities. 


The Criminal Code was amended, in 1988, by Bill C-89, to allow for victim impact 
statements, victim fine surcharges, and to improve on restitution and compensation 


10 


measures. Because of their complexity and the cost of implementation, the restitution 
provisions were never proclaimed in force. 


In January 1988, Bill C-15, amending the Criminal Code to remedy a number of the 
problems child victims experienced in the courts, was proclaimed in force. It enacted new 
provisions dealing with child sexual abuse offences, as well as related new evidentiary 
measures. It allowed a young complainant in sexual offence proceedings to testify from 
behind a screen or from outside the courtroom by closed-circuit television. It also allowed 
for a complainant to testify on videotape, so long as the testimony was given within a 
reasonable time of commission of the offence and the witness adopts the testimony at the 
trial. 


Parliament, in 1992, adopted the Corrections and Conditional Release Act, Bill C-36, 
dealing with the Correctional Service of Canada and the National Parole Board, among 
other matters. It allowed for the provision of information to and from victims in relation to 
both government institutions, and for the attendance at Board hearings of victims as 
observers. 


Bill C-37, in 1995, amended the Young Offenders Act to allow for the consideration of 
victim impact statements in Youth Court. This was done by incorporating the relevant 
portions of the Criminal Code into the Act. The sentencing provisions of the Criminal Code 
were amended and codified in 1996 by Bill C-41. It contained sentencing principles 
referring to victims, among other matters, made the consideration of victim impact 
statements mandatory, and repealed the unproclaimed restitution provisions and 
replaced them by others. 


There have been other provisions adopted by Parliament in recent years — they are 
described in the 1997 Report of the Federal/Provincial/Territorial Working Group on 
Victims of Crime referred to elsewhere in this Report. These legislative and policy initiatives 
are the principal ones undertaken by the Federal government, and provide a backdrop for 
the Committee’s proposals in the rest of this Report. 


A complete description of provincial/territorial initiatives is difficult to provide in a 
reasonably concise form. Here, we will only give a brief generic description of their major - 
characteristics. All provinces/territories have legislation, programs, and policies 
addressing the needs of victims in the criminal justice system. They generally reflect the 
commitment made in the Statement. The enacted legislation sets out the rights and 
entitlements of victims. Most such laws contain statements of purpose and principles. 
Most jurisdictions provide schemes to compensate victims for damages incurred because 
of their victimization. 


Victims services programs exist in different forms —they are police-based, 
court-based, community-based, and system-based. The approach differs from 
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jurisdiction to jurisdiction. Most jurisdictions also have specialized victims services 
programs to deal with the particular needs of women, children, the elderly, minority 
groups, aboriginal people, and other vulnerable sectors of the community. 


These developments have been set out to demonstrate that much has been 
accomplished by all levelé of government and in the community to provide support and 
assistance to victims in their involvement with the criminal justice process. But still more 
must be done to ensure that victims are not marginalized by the criminal justice system and 
that they assume their proper, although involuntary, place in it. 


For its approach to the issues dealt with in this Report, the Committee takes its cue 
from the statement issued in December 1997, by Federal, Provincial, and Territorial 
Ministers responsible for Justice mentioned elsewhere in this Report. The 1988 Statement 
has set out the principles adhered to by all levels of government in addressing the needs of 
victims. All governments have acted within their jurisdictions in undertaking initiatives 
consistent with these principles. Each jurisdiction has approached the challenges 
inherent in these principles in its own way. There is no uniformity of approach — nor need 
there be. 


The Committee believes the time has come for the adoption of a co-ordinated strategy 
at all levels of government to address the needs of crime victims in an effective way by 
keeping interjurisdictional disparities to a minimum, by information exchange, and by 
co-operative policy development. This can be done by the adoption of a strategy which 
would clearly recognize the primary role of the provinces and territories in relation to 
victims in the criminal justice process, to be supplemented by the complementary role to 
be played by Parliament and the Federal government, mostly through criminal law 
jurisdiction. The success of such a strategy would be dependent upon on-going 
co-operation and co-ordination among all levels of government, to the ultimate benefit of 
crime victims. 


The Committee here recommends in principle the development of a crime victims 
strategy by the Minister of Justice which would be implemented within the bounds of 
Federal jurisdiction, recognizing the primary role played by the other levels of government, 
based upon the development of mechanisms to foster the co-operation and collaboration 
of all those involved in the criminal justice process. Founded upon this basic 
recommendation, this Report will set out steps to be taken to achieve this goal. 


RECOMMENDATION 1 


The Committee recommends that the Minister of Justice develop a victims of 
crime strategy recognizing the primary role played by other levels of 
government in relation to the criminal justice process, using the Federal 
government's complementary roie to facilitate co-operation and 
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co-ordination among all participants in that system. As part of this strategy, 
the Minister should develop the necessary legislative changes within 
Parliament’s jurisdiction to further improve the situation of victims in the 
criminal justice system. 


IMPROVING THE STATEMENT OF BASIC PRINCIPLES OF JUSTICE FOR VICTIMS 
OF CRIME 


Since its adoption in 1988, the Statement has set out principles that are to guide all 
levels of government in the development and implementation of crime victims legislation, 
programs, and policies. In the last decade, there has been much policy development in all 
parts of the country. Many legislative initiatives not only provide the basis for victims 
services and compensation, but also set out the purpose, principles, and philosophy that 
are to govern the implementation of these programs. In recent years, British Columbia, 
Manitoba, and Ontario have either adopted or are considering new, comprehensive crime 
victims legislation. In the past decade, Parliament has adopted a number of legislative 
initiatives to deal with the needs of crime victims, among other matters. 


All of these policy developments have used the Statement as a point of reference 
establishing the criteria against which their effectiveness is to be measured. The 
Committee adopts this view of the Statement. Because of divided jurisdiction over different 
components of the criminal justice system in this country, no level of government acting 
alone can comprehensively enunciate the rights of crime victims. This can only be done by 
all levels of government acting within their own jurisdictions in concerted, co-ordinated, 
and co-operative efforts. By implementing the Statement within their own jurisdictions, all 
levels of government have, in effect, put into place a cumulative Declaration of Victims’ 
Rights and Entitlements. 


It is, however, a decade since the Statement itself was adopted by all levels of 
government. Many legislative and other initiatives have been undertaken since then. The 
Statement has served policy-makers well, but it is time for it to be reviewed and evaluated. It 
must be determined whether the Statement has to be renewed so as to recognize and 
accommodate what has been accomplished legislatively and programmatically, and to 
formulate and enunciate principles which have emerged in the past decade. The venue for 
this to be undertaken should be at the next meeting of Federal, Provincial, and Territorial - 
Ministers responsible for Justice. 


RECOMMENDATION 2 


The Committee recommends that the Minister of Justice have placed on the 
agenda of the next meeting of Federal, Provincial, and Territorial Ministers 
responsible for Justice the reconsideration, evaluation, and renewal of the 
Statement of Basic Principles of Justice for Victims of Crime, with an 
emphasis on implementation. 
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The predecessor to this Committee, in its April, 1997 ‘interim report’, recommended 
that the Federal government formally adopt the principles set outin the Statement and that, 
in conjunction with other levels of government, it explore ways to inform Canadians about 
them. The next parts of this Chapter describe how, in the Committee’s view, these April, 
1997 recommendations can be implemented. 


OFFICE FOR VICTIMS OF CRIME 


The form in which services and compensation are provided to crime victims varies 
from one jurisdiction to another. Accessibility to these programs and services differs both 
between and within jurisdictions. This has been a major source of frustration for victims 
and those who advocate for them. They have also said that there is no effective way for 
them to complain and obtain satisfactory resolution if assistance and services are 
non-existent or unsatisfactory. They argue that this is complicated by the fact that 
information and services are provided both by different levels of government and by 
different government institutions within each level of government. 


Out of these concerns has grown a proposal that there be established a Victims 
Ombudsman’s office with two basic elements to it. The first is that this office would have 
responsibility to investigate and resolve complaints about the level or adequacy of 
information or services provided to victims. The second element is that this office would act 
as a Clearing house about programs and other types of information of concern to crime 
victims. 


These are important concerns that have to be dealt with seriously and after thorough 
consideration. As indicated elsewhere in this Report, the Committee is staying within the 
bounds of Parliament's jurisdiction in reaching its findings and making its 
recommendations. Insofar as the complaint investigation and processing element of the 
proposed victims office is concerned, the Committee can only consider matters that relate 
to the Correctional Service of Canada and the National Parole Board as defined in the 
Corrections and Conditional Release Act. 


The House of Commons, on June 8, 1998, debated Motion No. 386 proposed by 
Peter MacKay, MP to establish an office similar to that of the Correctional Investigator to 
assert the rights of crime victims. The office of the Correctional Investigator is an 
ombudsman located outside of the correctional system that investigates the complaints of 
inmates and offenders. The Committee has undertaken a statutorily-required review of the 
1992 Corrections and Conditional Release Act. It will consider, as part of that review, the 
need for a Crime Victims Commissioner with functions analogous to those of the 
Correctional Investigator. 


The Committee believes there is a need for an Office for Victims of Crime to address 
the second element of the Victims Ombudsman proposal supported by victims’ 
advocates. Efforts at co-ordination, co-operation, and information exchange already exist 
as an outgrowth of the meetings of the Federal/Provincial/Territorial Working Group on 
Victims of Crime and of the Directors of Victims Services. They have to be consolidated and 
expanded upon. 


British Columbia Victims Services Division Director Susanne Dahlin told us at the 
National Forum: 


‘| see very much the federal government providing an information exchange office. 
They can provide a good overview. They can provide a victims’ lens in all the federal 
areas of jurisdiction, from policing to parole to corrections services to judges as well, 
and some training in those areas.’ 


They can provide resources with respect to research and information-sharing at the 
federal-provincial-territorial level. Even though | feel very grateful that people have 
recognized what B.C. has done in this area, | have to tell you that when | meet with my 
provincial colleagues and my territorial colleagues, | learn from them as well that 
they’ve made a number of initiatives in various areas that | can learn from. By us sharing 
and exchanging information, we can move forward in that way as well.’ 


The Saskatchewan Minister of Justice and Attorney General told us in his written 
submission that: 


‘Saskatchewan supports the establishment of a federal office or policy unit that would 
not duplicate the efforts of provincial and territorial programs nor encroach into areas of 
provincial responsibility. The office could help to co-ordinate federal policy on victims 
of crime and support or facilitate information sharing and research on victims’ issues. It 
could also enhance existing processes for information sharing such as the meetings of 
the Directors of Victims Services and Senior Justice Officials, which have received 
financial support from Justice Canada. In these roles, such an office would support the 
work of provincial and territorial programs and local organizations assisting victims of 
crime.’” 


Joanne Marriott-Thorne, Director of the Nova Scotia Victims’ Services Division, told us 
in her written submission that: 


‘Although the delivery of services to victims of crime is a Provincial responsibility, 
co-ordination and leadership on victims issues by Justice Canada would be useful. 
This should also include review of any proposed Federal policy and legislation for 
potential impact on victims or victims services in Canada. This role should be 
formalized within Justice Canada by the establishment of a dedicated victims’ policy 
unit or ‘centre of expertise’. Any current funding and initiatives within Justice Canada 


7 Brief to the Committee, pp. 9-10. 
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relating to victims should be integrated with this unit. The centre would also provide 
provinces/territories with a central point of contact for consultation and information 
distribution. The size of the unit could be quite small as the centre should function as a 
policy unit only and not include any direct service delivery.’® 


The Committee agrees with these submissions to it, and will now set out its design for 
an Office for Victims of Crime, to be established within the Department of Justice. First of 
all, the Committee believes that such an office needs a Mission Statement to guide the 
implementation of its mandate and against which its day-to-day functions can be 
assessed. As stated elsewhere in this Report, the Committee believes that the Statement of 
Basic Principles of Justice for Victims of Crime is central to the development of a crime 
victims strategy. To this end, the Federal government shouid formally adopt the principles 
set out in the Statement, as recommended by the predecessor to this Committee in its April 
1997 ‘interim report’. One way, among others, of doing this would be by adopting the 
Statement in its present form, and as later renewed (proposed elsewhere in this Report), as 
the Mission Statement for the Office for Victims of Crime suggested by-the Committee. 


Although the Committee has proposals to make as to the functions to be performed by 
the Office, it believes the Minister should put into place an Advisory Committee made up of 
representatives, from both within and outside of government, of all components of the 
criminal justice process. This group of people would advise the Minister of Justice on the 
make-up of, and functions to be performed by the Office for Victims of Crime. Once the 
Office is established, the Advisory Committee should remain in place as a source of 
on-going advice to the Office itself and to the Minister of Justice on matters relating to 
victims in the criminal justice system. 


This type of advisory body is not entirely unknown, even in relation to crime victims 
services and programs. PEI has established under its Victims of Crime Act a Victim 
Services Advisory Committee made up of representatives named by the Minister from 
within and outside of government, and coming from all elements of the criminal justice 
system. Meeting regularly, they provide advice on victim service issues and on legislative 
proposals.2 Saskatchewan has a Victims Program Advisory Committee, drawn from 
different criminal justice system components within government, to advise the Deputy 
Minister of Justice. 1° 


Similar advisory bodies have existed, and do exist, at the Federal level. Prior to the 
recent creation of the Crime Prevention Centre, the government established a Crime 
Prevention Council made up of interested Canadians representative of a wide variety of 


8 Brief to the Committee, p. 26. 
à PEI, Victims of Crime Act, Eighth Annual Report, 1996-97, pp. 5-8. 


'0 Saskatchewan Justice, 1996-97 Annual Report of the Victims Services Program, p. 4. 
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interests and perspectives. It provided the Minister of Justice and Parliament with advice 
on a range of issues. Its work laid the foundation for the present Crime Prevention Centre 
and the strategy it is pursuing. 


The present Solicitor General has established a broadly representative National 
Reference Group with whom he has met several times in the past year to seek their advice 
on correctional, conditional release, and other criminal justice issues. 


The recently re-created Law Commission of Canada, as required by its statute, has 
established an Advisory Council made up of individuals and experts representative of 
Canada’s socio-economic and cultural diversity. This Advisory Council is to provide advice 
on the Law Commission’s strategic direction, long-term research program, and 
performance review. 


Although the Committee believes the Minister of Justice should establish, and seek 
the advice of an Advisory Committee on the functions to be performed by an Office for 
Victims of Crime, it does have some proposals to put forward for consideration in this 
process. These suggested functions, building upon what has already been achieved at all 
levels of government, are intended to provide a mechanism for co-ordination, 
co-operation, and concerted policy development. This can be done by information 
exchange and the development of best practices inventories. It can be achieved by 
establishing links among all victims services programs in all parts of the country, thus 
making them more accessible to crime victims. It can be done by ensuring that victims’ 
perspectives are an essential element in policy development within all components of the 
criminal justice process. 


This can also be achieved by the Office taking an active role in the development of 
legislation, policies, and programs at the Federal level of government. For other levels of 
government, the Office can provide the means for interchange and mutual influence in the 
development of legislation, policies and programs by the provinces and territories, which 
have primary jurisdiction in relation to victims of crime. 


Among the specific functions which can be performed by the Office for Victims of 
Crime within the Department of Justice are the following: 


1. Monitor the development of, and act as a victim impact assessor of, criminal 
justice and related legislation, policies, and programs at the Federal level. 


2. Provide the Secretariat for meetings of the Directors of Victim Services and the 
Federal/Provincial /Territorial Working Group on Victims of Crime or its 
SUCCeSSOTS. 


3. Develop and establish itself as a victims service and program information 
clearing house, repository of best practices, and source of program evaluation 
methodologies. 


4. Participate in international initiatives in relation to crime victims. 


5. Develop strategies and education programs, in collaboration with other levels 
of government, with respect to the role of victims in the criminal justice 
system. 


6. At the request of the Minister or of the Advisory Committee, review any matter 
related to crime victims. 


These are just a few functions such an Office could perform — there are undoubtedly 
others, and they could be described and ranked differently. It is in this context that the 
Committee makes the following recommendation. 


RECOMMENDATION 3 


The Committee recommends that the Minister of Justice establish a 
fully-funded Office for Victims of Crime within the Department of Justice. 
This Office should have the renewed Statement of Basic Principles of 
Justice for Victims of Crime as its mission statement. The Minister should 
also establish an Advisory Committee, representative of Canadian diversity 
and of all components of the criminal justice system including victims and 
their organizations, to assist in the identification of functions to be 
performed by the Office and, once the Office is established, to provide the 
Minister and the Office with independent, on-going advice and assistance. 
In identifying the functions to be performed by the Office, the suggestions 
made by the Committee in the text preceding this recommendation should 
be given due consideration by the Minister of Justice and the Advisory 
Committee. 


EMERGENCE OF RESTORATIVE JUSTICE 


In recent years, the traditional approach to the criminal justice system has been 
challenged by a series of ideas based upon ‘restorative justice’ principles. These 
alternatives for dealing with criminality and victimization have their roots in the traditions 
and philosophies practised and supported by faith communities and aboriginal peoples. 
Their more recent origins can be found in the mid-1970’s development of a victim-offender 
reconciliation program in Kitchener-Waterloo, Ontario by the Mennonite Central 
Committee. As well, many aboriginal communities have reclaimed and revived 
circle-based approaches to victim-offender mediation and healing. In 1989, the concept of 
family group conferencing for young offenders, based upon Maoritraditions, was adopted 
in New Zealand and has received wide application in Australia, Canada, and other 
countries. 
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There are different approaches to the application of the restorative justice philosophy, 
but its basic principles are: 


1. To allow the victim to express to the offender the impact of the offending 
behaviour on him or her. 


2. To allow the offender to take responsibility for the offending behaviour and for its 
impact on the victim. 


3. To allow the victim, the offender, and their families and supporters to search for 
ways to repair the damage done by seeking out means of restitution, 
compensation, and community service by the offender. 


4. To allow the victim, the offender, and their families and supporters to seek 
reconciliation, understanding of the factors leading to the offending behaviour, 
healing, and re-integration of the offender into the community as a law-abiding 
member. 


These principles are applied differently across the country — there is no universal 
model to fit all circumstances. Restorative justice initiatives can be: pre-charge or 
post-charge alternative measures for young or adult offenders; pre-charge, post-charge or 
sentencing family group conferences for young offenders; sentencing circles for young or 
adult offenders; or healing circles at any stage of the criminal justice process. Their 
common purpose is to involve the victim and the offender in seeking reconciliation and 
resolution. 


The Committee has heard about a number of different approaches to the application 
of restorative justice principles. Carole Eldridge during her appearance told us about the 
Ottawa-Carleton Dispute Resolution Centre’s mediation efforts in relation to criminal 
matters in an urban setting. Sgt. Randy Wickins of the Edmonton Police Service told us 
during the National Forum about the development of a victim-offender conferencing 
program in his city. Arnold Blackstar from the Federation of Saskatchewan Indian Nations, 
a participant in the National Forum, described to us the community-based restorative 
justice programming in his province. British Columbia has adopted a restorative justice 
framework as part of its criminal justice reform — within this context, the province in its 
written submission to us has described its approach to alternative measures. 


The restorative justice approach to criminal justice issues has many supporters. They 
argue that the present adversarial, retribution-based system is inadequate to meet the 
needs of both victims and offenders. In their view, the current approach concentrates on 
the ‘game-playing’ associated with the judicial system, rather than focusing on the 
conditions underlying the offending behaviour and its resolution. They say that the present 
system marginalizes both the victim and the offender — the offender is not required to take 
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responsibility for the offending behaviour or to repair the damage caused — and the victim 
is not able to confront the offender directly with the impact of the offending behaviour on 
him or her. 


Restorative justice also has its critics and those who are cautious supporters. There 
are concerns that such programs have been brought to bear in relation to inappropriate 
criminal offences and offenders. Others believe that the sanctions developed by these 
types of approaches are not adequate to denounce and deter serious criminal offending. A 
concern has been expressed that in some circumstances, restorative justice approaches 
have been resorted to in the absence of the victim or in the presence of a victim who feels 
reluctant and coerced to participate. Finally, some victims’ advocates have said that 
restorative justice initiatives are designed and implemented without taking into sufficient 
account the perspective of victims, thus further marginalizing them. They see these 
initiatives as primarily serving the needs of the offender. 


This last point was made by the Canadian Resource Centre for Victims of Crime when 
it said in its January 1998 Report Balancing the Scales: The State of Victims’ Rights in 
Canada: 


‘Victims’ groups have raised concern about the initiative, not because they disagree 
with the concept, but because they have questions about its implementation. They fully 
support victims being given the option of participating in this type of program, but have 
apprehensions about victims being ‘encouraged’ to participate. 


‘It is really a question about who mediation programs are intended for. To date, it has 
largely been an initiative of the faith community within corrections and organizations 
that work with and support offenders. There has been little involvement of any person 
or group that is solely concerned with the victim. Victims groups, therefore, are 
apprehensive that the process is offender based and with too much of a focus on the 
offender’s needs, making the victims’ needs secondary. While this may not be the 
intent of those involved in the process, it is something that will have to be addressed in 
the near future.’ 


A similar point was made at the National Forum by Joanne Marriott-Thorne, Director of 
the Nova Scotia Victims’ Services Division, when she told us: 


‘If those programs are going to work — and | think there are many cases indeed where 
victims can be better served by a restorative justice kind of forum rather than the 
traditional system — they have to be planned, operated, and implemented truly taking 
into account the victims’ perspective.’ 


The Committee believes that restorative approaches to criminal justice issues must be 
fostered and developed. This should be based upon what has already been learned and 


11 pp. 63-64. 
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achieved. Restorative justice initiatives cannot entirely replace criminal justice practices 
and principles that have been in place for many years. They can in appropriate 
circumstances, however, build upon and supplement the present process. 


Although the Committee has come to this conclusion, it has done so with a sense of 
caution. The criticisms of restorative justice initiatives set out earlier must be taken 
seriously and addressed directly. This can be done by reviewing and assessing, from the 


victims’ perspective, the experience so far in Canada with restorative justice in its various 
forms. 


The Committee believes that this is a task that should be undertaken by the proposed 
Office for Victims of Crime and the Advisory Committee at an early point in their existence. 
In collecting information, data, and best practices, they will be able to provide the Minister 
of Justice with an overview and an assessment through the victims’ lens of the state of 
restorative justice initiatives in Canada. They should also be able to determine whether 
restorative justice principles, guidelines, and legislative changes are required to ensure 
that victims’ interests are fully respected. Finally, they should then be in a position to 
develop any such principles, guidelines or legislative proposals if they are deemed 
necessary. 


RECOMMENDATION 4 


The Committee recommends that the Minister of Justice request that the 
proposed Office for Victims of Crime and the Advisory Committee, as part of 
the Office’s information-exchange, data collection, and best practices 
development functions, review and assess the state of restorative justice 
initiatives and practices, while respecting provincial and territorial 
jurisdiction. If they consider it to be necessary, the Office and the Advisory 
Committee should develop any restorative justice principles, guidelines 
and legislative reform proposals required to ensure respect for, and 
protection of, victims’ interests. 


AN OMNIBUS BILL 


One of the key elements of the crime victims strategy proposed by the Committee is 
the development and presentation to Parliament of legislative amendments required to 
strengthen existing rights and entitlements. Building upon what has been achieved so far 
within the bounds of Federal jurisdiction, these law reform proposals should enhance the 
presence of the victims’ perspective within the criminal justice system. The rest of this 
Report will set out the changes the Committee believes are required in the Criminal Code 
and the Corrections and Conditional Release Act. The Committee believes these 
legislative reforms should be developed and presented to Parliament by the Minister of 


Justice in an Omnibus Bill. 
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The Omnibus Bill should not only contain the proposed legislative changes, but also 
set out the philosophy behind them and the principles they are bringing into force. 
Parliament, in setting out the philosophy and principles underlying legislative enactments, 
announces clearly to government institutions, the judiciary, and to Canadians how it wants 
the laws, policies, and programs it puts into place applied and implemented. 


This kind of legislative policy assertion by Parliament is not uncommon. It has been 
done variously through preambles, statements of purpose, and declarations of principle. 
Some legislative initiatives have contained all three. Statements of purpose and 
declarations of principle are usually contained in Bills enacting or amending one piece of 
legislation. 


There are a number of examples where different approaches have been taken. The 
Young Offenders Act contains a declaration of principle. The Corrections and Conditional 
Release Act has two statements of purpose and principle. The Criminal Code sentencing 
provisions contain a statement of purpose and principles. Preambles can be found in the 
following legislative initiatives in this Session of the current Parliament: Bill S-5 (Canadian 
Human Rights Act, Criminal Code, and other amendments with respect to persons with 
disabilities), Bill C-16 (Criminal Code and Interpretation Act amendments with respect to 
powers to arrest and enter dwellings); and Bill C-50 (civil law harmonization). Private 
Member’s Bill C-294, sponsored by Chuck Cadman, MP an Omnibus Bill amending the 
Criminal Code and the Corrections and Conditional Release Act to deal with victims’ rights, 
contains a Preamble. 


Because an Omnibus Bill amends more than one piece of legislation, as is proposed 
in the rest of this Report, the Committee has concluded that the inclusion of a Preamble is 
the most appropriate means for Parliament to assert its legislative policy intention. 


The Committee believes that considerable care has to be taken in determining what is 
to be included in such a Preamble. Not only does it set out Parliament’s legislative policy 
intention, but it also describes the concerns it wants addressed by legislation and its 
implementation, and provides criteria by which Canadians can assess government action. 
Guidance in the development of this Preamble can be sought in: the United Nations 
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power; the 
Federal/Provincial/Territorial Statement of Basic Principles of Justice for Victims of Crime 
(in its present or renewed form as recommended by the Committee); and the basic 
principles governing the rights of crime victims contained in provincial and territorial 
legislation. 


A consideration of these documents and the submissions received has led the 
Committee to conclude that the Preamble to an Omnibus Bill must include the following 
principles, among others, expressing Parliament’s legislative policy intention: 
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Victims, as involuntary participants in the criminal justice system whose lives 
and/or property have been damaged by criminal offending, are to be treated with 
respect, understanding, and compassion. 


Victims are to be advised in an appropriate, timely manner of their roles and 


entitlements, and of any policies or programs established to provide them with 
support and assistance. 


Victims, who so wish, are to be notified in an appropriate, timely manner, of 
important developments in the case in which they are involved. 


Victims are to be entitled to participate in the criminal justice system processing 
of the case in which they are involved in a manner which will not marginalize them, 
or operate unfairly for the accused or the offender. 


Victims should be entitled to seek restitution, compensation, repair, 
reconciliation, and healing so as to restore, to the extent possible, their former 
personal, family, and community sense of well-being. 


Victims’ roles and entitlements are not in conflict with the historical and 
Charter-guaranteed rights of accused persons and offenders but, rather, are 


complementary to, and can coexist with, them. 
RECOMMENDATION 5 


The Committee recommends that the Minister of Justice develop and table 
in Parliament an Omnibus Bill containing the amendments to the Criminal 
Code and the Corrections and Conditional Release Act required to further 
the role of crime victims in the criminal justice system. This Omnibus Bill 
should set out Parliament’s legislative policy intention in a Preamble. This 
Preamble should be drawn from the United Nations Declaration of Basic 
Principles of Justice for Victims of Crime and Abuse of Power, the 
Federal/Provincial/Territorial Statement of Basic Principles of Justice for 
Victims of Crime, Provincial and Territorial legislative assertions of victims’ 
rights principles, and the suggested principles set out by the Committee in 
the text preceding this recommendation. 
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CHAPTER 3 — AMENDING THE CRIMINAL CODE 


a 


BACKGROUND 


As mentioned elsewhere in this Report, a broad range of victims’ remedies and 
services are now provided under both Federal and Provincial legislation and programs. 
However, several participants in our review process identified deficiencies in Federal 
legislation and recommended a number of Criminal Code amendments to us. To providea 
context for the systematic consideration of some of those recommendations, the following 
discussion will include a brief inventory of Criminal Code provisions now in place that are 
intended to facilitate a victim’s progress through the criminal justice system. 


Existing Criminal Code provisions and possible amendments will be examined under 
these five broad headings: 


1. Those aimed at protecting victims from intimidation or shielding them from 
physical harm; 


2. Those intended to accommodate victims’ special needs as witnesses; 
3. Those intended to give victims a voice in the process; 
4. Those intended to ameliorate the harm suffered by individual victims, and; 


5. Those aimed at raising money for the funding of victims’ services, in general. 


PROTECTION AGAINST INTIMIDATION AND PHYSICAL HARM 


Several amendments have been made to the Criminal Code during the past five years 
to limit, through a variety of preventive orders, the risk of physical harm that may be posed 
by certain individuals. For example, following conviction for a sexual offence against a 
person under fourteen, section 161 allows the sentencing court to impose an order 
prohibiting the offender from being at schools, playgrounds, or other public places 
normally frequented by children. The court can also prohibit the offender from taking paid 
or volunteer employment involving a position of trust or authority towards a child. Similarly, 
the ‘peace bond’ provisions of sections 810 (fear of personal injury or property damage) 
and 810.2 (fear of serious personal injury offence) allow the courts to impose orders to 
keep the peace and be of good behaviour” upon a finding of reasonable grounds for the 
particular fear. Section 810 was expanded in 1995 to require a justice imposing such an 
order to consider whether a weapons prohibition order against the respondent is also 
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desirable in the interests of safety.12 The more recently enacted section 810.2 has always 
had such a requirement.l3 Similar obligations have been imposed upon the courts when 
considering an application for judicial interim release. For example, section 515 of the 
Criminal Code requires any justice who imposes bail conditions to also impose a weapons 
prohibition order, if the accused is charged with criminal harassment or any other offence 
where “violence against a person was used, threatened or attempted.” 


Notwithstanding these safeguards, the courts may still grant judicial interim release to 
an accused without any sense of a victim’s legitimate fears or the kinds of conditions 
necessary to address them. As pointed out by Peter Quinn of the R.C.M.P; 


‘they don’t know the fear this person has when it comes to “show cause” hearings, 
because victim impact statements are there for sentencing, not at “show cause” time. 
So there’s no way to communicate that problem to the judge’. 


Furthermore, the Criminal Code contains no process for informing a complainant that 
the accused has been released pending trial and the conditions, if any, of that release. In 
order to offer greater protection to victims pending the trial of personal injury or domestic 
violence cases, the Committee favours a process of consultation. Courts that are made 
aware of a victim’s view of the risks of release should be in a better position to assess 
whether release should be denied, or whether conditions can be used to manage the risks. 
Likewise, victims who are at least aware that an accused has been released, and of any 
release conditions, should be better able to protect themselves from intimidation or further 
victimization. Therefore, the Committee believes Federal, Provincial and Territorial 
Ministers Responsible for Justice should explore ways of ensuring that victims are notified 
of such releases and any attached conditions. 


RECOMMENDATION 6 


The Committee recommends that the judicial interim release provisions of 
the Criminal Code be amended to require a justice to inquire through the 
Crown Attorney into the complainant’s safety concerns, if any, and the 
nature and scope of release conditions necessary to address them. 


WITNESS ACCOMMODATION 


The Criminal Code contains a number of provisions intended to accommodate the 
needs of trial witnesses who are very often also victims. For example, subsection 486 (2.1) 
allows young complainants in assault and sexual offence trials to give evidence from 
behind a screen or from outside the courtroom by closed-circuit television. Section 715.1 


12 S.C. 1995, c. 39, s. 157. 
Pe SCTI097 kets S29: 
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also allows evidence in such cases to be introduced by way of videotape made within a 
reasonable time after the commission of the offence. Under section 486, criminal courts 
can prohibit the publication of information that would identify complainants and witnesses 
in sexual offence trials. Amendments adopted in 1993 to section 486 showed further 
deference to the interests of young witnesses by allowing judges to exclude the public, 
during the trial of sexual or violent offences, where the witness is under the age of 14.14 
Amendments contained in the same bill also prohibit the accused from personally 
cross-examining a witness under 14, in such a case, except where the court considers it 
necessary for the proper administration of justice. In an effort to more effectively combat 
child prostitution, 1997 amendments to sections 486 and 715.1 extended the screen and 
videotape provisions to include witnesses under eighteen in the prosecution of such 
offences as procuring and living on the avails of prostitution.'5 


Finally, in order to better protect the privacy and equality rights of victims, 1997 
Criminal Code amendments placed restrictions on a defendant’s access to the medical or 
therapeutic records of complainants in sexual offence prosecutions. Prior to ordering the 
production and disclosure of any such record, courts must now be satisfied that it is “likely 
relevant to an issue at trial or to the competence of a witness to testify and its production is 
necessary in the interests of justice.”'® This development is very much in keeping with 
longstanding Criminal Code limitations on the use of sexual history evidence to discredit 
complainants in sexual assault prosecutions. !” 


A number of submissions to us recommended extending some of these Criminal 
Code provisions to facilitate the testimony of a wider range of witnesses. Joanne 
Marriott-Thorne of the Nova Scotia Victims’ Services Division recommended raising the 
age limit in subsection 486 (2.3) to restrict an accused’s personal cross-examination of a 
witness under the age of eighteen.'® The Canadian Resource Centre for Victims of Crime, 
for its part, favours extending that protection to include sexual assault complainants of any 
age.'!2 The Resource Centre has also recommended raising the age limit from fourteen to 


iS Ce 109320 45 sr: 
PSC 1997 CAUCASE 

16 Criminal Code, s. 278.7. 

17 Criminal Code, s. 276. 

18 Brief to the Committee, p. 24. 


19 Balancing the Scales (1998), p. 37. 
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eighteen for other special protections available under section 486, such as exclusion ofthe 
public and the right to be accompanied by a support person.20 


The Committee believes that the treatment of victims and witnesses during the trial 
process will influence thé willingness of Canadians to report crimes and/or to testify. 
However, we are also persuaded that further restrictions on freedom of expression and 
other constitutionally protected values must be supportable on section 1 Charter of Rights 
grounds. The Committee believes that a case can be made for extending some additional 
protections to witnesses over fourteen but under eighteen, in light of the acknowledged 
vulnerabilities of that group already reflected in existing Criminal Code offences aimed at 
their protection. In particular, we are persuaded that younger witnesses are more likely to 
be intimidated at the prospect of being cross-examined about certain matters in the 
presence of media or strangers, especially by the accused himself or herself. For that 
reason, the Committee supports raising the age requirement in subsection 486) (2.3) to 
prohibit cross-examination, by the accused, of witnesses under the age of eighteen. The 
Committee would also support a similar amendment to subsection 486(1.1) to expand the 
courts’ jurisdiction to exclude the public during the trial of sexual or violent offences, where 
the witness is under eighteen. 


RECOMMENDATION 7 


The Committee recommends that the Criminal Code be amended to 
facilitate exclusion orders and to prohibit cross-examination by an accused 
personally during proceedings involving specified offences, where the 
witness is under the age of eighteen, rather than the current age of fourteen 
years. 


The Federal-Provincial-Territorial Working Group on Victims of Crime has discussed 
the possibility of expanding the various Criminal Code provisions aimed at protecting the 
identity of complainants.*' After expressing concerns about the Charter implications of 
placing even greater limits on freedom of expression, the Working Group suggested that 
the Department of Justice consider codification of the courts’ common law discretionary 
power to impose a publication ban.2* However, the Committee is concerned that the 
common law discretionary power of the courts may be too narrow to address the concerns 


20 Ibid., p. 37. 
21 Federal-Provincial-Territorial Working Group on Victims of Crime, Interim Report to Ministers 
Responsible for Justice, November 1997, p. 36. 

22  Jbid., p. 37. The Working Group noted that the constitutionality of several such initiatives had been 
sustained, but that additional restrictions on publication would require “adequate justification under 
section 1 of the Charter.” 
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of complainants or witnesses, in light of its focus on the prevention of “a real and 
substantial risk to the fairness of the trial.”23 


Prince Edward Island’s Victims Services Advisory Committee has recently considered 
a draft paper prepared by Ellie Reddin to guide discussion of the advisability of expanding 
publication bans currently available through subsections 486(3) and (4) of the Criminal 
Code and how, if at all, it should be carried out.24 With reference to the first of the United 
Nations Principles which calls for respect for victims’ “dignity and privacy,” the paper 
argues that the right to privacy “is completely meaningless if it cannot extend at least to the 
non-publication of identifying information” on request. It also makes the point that “[I]t 
does not serve the interests of society to have victims or witnesses of crime who are 
reluctant to report crimes or come forward as witnesses because they do not wish to have 
their identities published by the media.” 


The Committee agrees that there may well be cases where the identification of a 
witness or victim, in the trial of virtually any crime, could result in irreparable harm. For that 
reason, we support amendments that would allow a court to impose a ban on the 
publication of identifying information, where a request is made by or on behalf of a victim or 
witness. Unlike existing publication bans under subsection 486(4) for sexual offences, the 
expanded version would be available in any case, at the discretion of the court, having 
regard to specified criteria. In making his or her decision, the judge would have to take into 
account a number of factors such as those set out in the draft legislation suggested in the 
paper considered by the PE.I. Advisory Committee, including the privacy concerns of a 
witness or complainant, the need to protect them from intimidation, embarrassment, or 
retaliation, and the accused’s right to a fair trial. 


RECOMMENDATION 8 


The Committee recommends that the Criminal Code be amended to allow a 
judge to ban the publication of any identifying information concerning a 
victim, complainant or witness, in any case where the judge is satisfied that 
publication would cause undue hardship to the victim, complainant or 
witness and that a ban on publication would not interfere with the rights of 
the accused or the proper administration of justice. 


23 See Dagenais v. CBC, [1994] 3 S.C.R. 835, p. 878. 


24 Proposal foran Extension of the Publication Ban on the Identity of Victims and Witnesses, February 1998. 
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A VOICE FOR VICTIMS 


In 1988, Bill C-89 amended the Criminal Code to allow courts to consider victim impact 
statements “for the purpose of determining the sentence to be imposed on an offender. "25 
Section 722 requires such a statement to be prepared “in writing in the form and in 
accordance with the procedures established by a program designated for that purpose,” 
by the Lieutenant Governor in Council of the applicable province. Where the victim is 
dead, ill, or incapacitated, the definition of “victim” can include a spouse, relative, or 
anyone responsible for the care or support of the victim or his or her dependant. 
Amendments to the Young Offenders Act in 1995 allowed for the consideration of victim 
impact statements in youth court, by incorporating the applicable provisions of the 
Criminal Code. Additional 1995 amendments expanded and restructured Part XXIll of 
the Criminal Code to provide rules of evidence and procedure for the sentencing 
process.*’ As a result of that bill, section 722 now obliges a sentencing court to consider 
any victim impact statement prepared in accordance with the law and filed with the court. 
The previous version of that section merely said that a court could consider such a 
statement. Notwithstanding that amendment, the sentencing judge is still free to exercise 
his or her discretion with respect to the weight to be given to any particular victim impact 
statement, but it at least has to be taken into account. Finally, victim impact statements 
have been incorporated into the ‘faint hope’ provisions of the Criminal Code.?8 As a result, 
juries will have to consider “any information provided by a victim” in the course of their 
deliberations when reviewing the parole ineligibility periods of first and second-degree 
murderers.2? 


There is widespread support for the use of victim impact statements in the criminal 
justice process. However, a number of participants in our process were critical of some 
aspects of the present law and practices affecting the submission and use of such 
statements. For example, the Canadian Resource Centre for Victims of Crime and MADD 
expressed the view that victims should be free to submit their victim impact statement 
orally, if they wish.30 


25 An Act to amend the Criminal Code (Victims of Crime) R.S.C. 1985, c. 23 (4th Supp.). 
26 An Act to amend the Young Offenders Act and the Criminal Code, S.C. 1995, c. 19. 


27 An Act to amend the Criminal Code (sentencing) and other Acts in consequence thereof, S.C. 1995, 
Gren: 


28 Section 745.6 of the Criminal Code gives convicted murderers limited access to the courts to seek a 
reduction in the number of years they must serve in prison before being eligible to apply for parole. 


29 Criminal Code, s. 745.63(1)(d). 


30 Balancing the Scales (1998), p. 37. Mothers Against Drunk Driving, July 15, 1998, Brief to the 
Committee, p. 4. 
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The Committee recognizes that some victims may derive additional benefit from 
Speaking directly to the court and the offender about their victimization. Furthermore, the 
Committee is aware that oral victim impact statements have already been accepted in 
certain courts, although the practice is apparently not common.3! Therefore, the 
Committee supports an amendmentto the Criminal Code to explicitly allow a victim to read 
his or her impact statement either personally or by other means into the record. 


RECOMMENDATION 9 


The Committee recommends that the Criminal Code be amended to make 
clear that victims should be allowed to read their impact statement into the 
record either personally or by other means provided that the accused has 
received a copy of the statement in advance. 


Problems were identified with the timing of disclosure of victim impact statements to 
an accused, an issue that has also attracted the attention of the 
Federal-Provincial-Territorial Working Group on Victims of Crime.2 According to the 
interim report of the Working Group, existing Criminal Code provisions require the clerk of 
the court to provide the accused with a copy of a victim impact statement “as soon as it is 
filed, rather than after conviction.” However, as the Nova Scotia Director of Victims’ 
Services Joanne Marriott-Thorne pointed out at our National Forum; 


“the victim impact statement is a sentencing tool. It should not be used as evidence 
during the trial.” 


Because of concerns about the use of victim impact statements to attack a victim’s 
credibility, for example, Victims’ Services in Nova Scotia developed a practice of not filing 
_ the statements until after a determination of guilt. One difficulty with that solution is that the 
statement may never be used unless there is an adjournment to allow time for it to be filed. 
In a 1997 discussion paper, Ellie Reddin, Co-ordinator of Victims’ Services for Prince 
Edward Island, also expressed concerns about the use of victim impact statements at 
preliminary inquiries, or at trial, and reviewed the procedures used in other provinces.$$ 
The PEI paper suggested amendments to section 722.1 that would require copies of a 
victim impact statement to be provided to the offender or his or her counsel, and to the 
prosecutor, “as soon as practicable after determination of guilt.” 


The Committee agrees that existing Criminal Code provisions were intended to 
facilitate the use of victim impact statements at sentencing, rather than during the trial 


31 Interim Report, (1997), p. 34. 
32 Ibid., p. 35. 


33 Filing of Victim Impact Statements, September 1997. 
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process. Because the PEI solution would protect the privacy of the victim, while still 
allowing for full disclosure to the defendant in time for the sentencing process, we agree 
with that proposal. 


RECOMMENDATION 10 


The Committee recommends that the Criminal Code be amended to require 
victim impact statements to be provided to the offender or counsel for the 
offender and to the prosecutor as soon as practicable after a determination 
of guilt. 


The Canadian Resource Centre for Victims of Crime had an even more fundamental 
complaint about victim impact statements: many victims are not given the opportunity to 
complete and submit a statement, or even told that the option is available.%4 The 
Committee is aware that there is considerable disparity between communities with respect 
to victims’ opportunity for involvement in the sentencing process. “According to the 
Working Group, only half of all jurisdictions have a “designated” victim impact statement 
program and, in some cases, the lack of such a program “has led judges to reject the 
statement prepared.”35 


As a means of ensuring that victims have access to those procedures available under 
the Criminal Code, MADD recommended that victims be given the “power to delay 
sentencing” where they have not been granted the opportunity to present a victim impact 
statement.%6 Even though the Committee has no wish to create additional sources of 
delay in an already overburdened criminal justice system, we do see merit in a system that 
would encourage courts to actively elicit victim impact statements. To that end, the 
Committee supports an amendment to the Criminal Code to require a sentencing judge to 
ask the Crown attorney whether victims have been offered the opportunity to prepare a 
victim impact statement and, if not, to grant an adjournment for that purpose. 


RECOMMENDATION 11 


The Committee recommends that the Criminal Code be amended to oblige a 
sentencing judge — upon a finding of guilt for any offence — to ask the 
Crown attorney whether the victim has been given an opportunity to prepare 
and submit a victim impact statement and to grant an adjournment for that 
purpose where the judge is satisfied that it would not interfere with the 
proper administration of justice. 


34 Balancing the Scales (1998), p. 31. 


35  /nterim Report, (1997), p. 34. 


% Mothers Against Drunk Driving, April 1998, Brief to the Committee, p. 5. See also Balancing the Scales 


(1998), p. 62. 


32 


RESTITUTION/COMPENSATION/RETURN OF PROPERTY 


Amendments in 1995 to Part XXIII of the Criminal Code included significant changes to 
the remedies and procedures available to redress the financial losses suffered by victims 
of crime. For example, section 738 allows a sentencing court to order restitution for 
property damage or loss, as well as the payment of pecuniary damages, including lost 
income or support, resulting from bodily harm. In domestic violence cases involving 
bodily harm or the threat of bodily harm, the court can also order an accused to pay for 
“actual and reasonable expenses” for “temporary housing, food, child care and 
transportation,” incurred by the offender’s spouse, child or other household member who 
was required to move as a result of the offender’s actions. As well, section 739 allows 
restitution orders for the benefit of innocent third parties who have purchased or lent 
money on the security of property later returned to the owner or lawful possessor. Section 
740 requires a sentencing court to give first priority to the making of an order of restitution 
where an order of forfeiture or fine is also possible, especially where the offender “would 
not have the means or ability to comply with both.” Finally, section 741 allows the 
beneficiary of a restitution order that is not complied with to enforce the order as if it were a 
civil judgement and section 741.2 makes clear that an order of restitution, alone, does not 
affect a civil remedy for the same act or omission. 


Notwithstanding these Criminal Code provisions, Joanne Marriott-Thorne told the 
National Forum that: 


“In terms of satisfaction with the criminal justice system, the fact that restitution most 
commonly is not ordered and then most commonly is not paid when it is ordered is a 
matter of huge frustration for the majority of victims.” 


During the same discussion, Priscilla de Villiers of CAVEAT pointed out that the 
payment of restitution in appropriate cases can help to provide a sense of “fairness and of 
redress” for victims, while Steve Sullivan of the Canadian Resource Centre for Victims of 
Crime added that it can help offenders take responsibility for their actions. The Committee 
believes that achieving those two goals could go a long way toward restoring the public’s 
faith in the justice system. However, in cases where the victim has no hope of enforcing it; 
the existence of a restitution order may actually have the opposite effect. 


Although there were some suggestions that the state should be responsible for 
compensating victims where an offender was unable to do so, the Committee agrees with 
those who advocated greater efforts to recover payments for damages from the offenders 
themselves. In addition to creating a potentially huge financial liability for taxpayers, 
providing restitution out of public funds would do little to hold offenders accountable for 
their actions. Although it is true that circumstances will sometimes render restitution 
impossible, the Committee agrees that “[r]estitution orders are not benefiting victims the 
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way they potentially could or the way they were intended.”°’ To remedy that situation, the 
Canadian Resource Centre for Victims of Crime recommended that victims be provided 
with legal aid counsel to assist them in pursuing restitution orders.% As an alternative, the 
Committee suggests that.resources of the proposed Victims of Crime Office be used to 
provide assistance to the provinces and territories in developing information and 
strategies for local agencies that can help victims pursue their civil remedies where 
necessary. 


RECOMMENDATION 12 


The Committee recommends that the proposed Office for Victims of Crime 
also offer to assist the Provinces and Territories in the development of 
strategies and resources to enable local agencies to help victims in the 
enforcement of restitution orders. 


VICTIM FINE SURCHARGE 


Section 737 of the Criminal Code is another provision of Bill C-89 that became law in 
July 1989. It provides for the imposition of a “victim fine surcharge” on offenders convicted 
or discharged of an offence under the Criminal Code, or the Controlled Drugs and 
Substances Act, in addition to any other sentence imposed. The amount ordered must not 
exceed 15% of the fine imposed for the offence or a flat amount of $35 where no fine is 
imposed.°9 Rather than directing payment to a particular recipient, section 737 requires 
that the proceeds “shall be applied for the purposes of providing such assistance to 
victims of offences as the Lieutenant Governor in Council of the Province in which the 
surcharge Is imposed may direct from time to time.” 


According to a submission to us by the Nova Scotia Department of Justice, Justice 
Canada estimated “a much greater amount of surcharge than has been generated on an 
annual basis since the provisions came into effect in 1989.”49 The loss of potential revenue 
apparently happens when judges inadvertently fail to impose the surcharge. As ameans 
of supplementing the proceeds derived from these Criminal Code surcharges, a majority 
of provincial and territorial governments have imposed similar surcharges on fines 
payable for offences against their legislation. Nevertheless, the Committee was told that 
“lack of funding is a major factor in responding to the needs/concerns of victims of 


37 Balancing the Scales (1998), p. 36. 
#8" /Did., B. 3f. 
39 Victim Fine Surcharge Regulations, SOR/89-366. 


40 Brief to the Committee, p. 26. 
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crime.”*' The Committee received a number of suggestions for ensuring that more 
funding is derived from the surcharge provisions of the Criminal Code. For example, the 
Nova Scotia Department of Justice recommended mandatory minimum surcharges of 
15% of any fine and $50 and $100, respectively, on summary and indictable non-fine 
dispositions. Nova Scotia also recommended applying the surcharge provisions to the 
Young Offenders Act. While supporting the same mandatory minimum amounts, the 
Federal-Provincial-Territorial Working Group has also recommended that the ministers 
consider permitting surcharge orders against young offenders.”42 As an alternative, 
Suzanne Dahlin of the British Columbia Victims Services Division suggested that 
additional revenue could be obtained by increasing the maximum available surcharge and 
introducing some mechanism to make it automatic.43 


The Committee believes that additional resources are needed to deliver adequate 
services to victims of crime and that amendments to the victim fine surcharge provisions of 
the Criminal Code are an appropriate means of generating the required funds. We are also 
of the opinion that surcharge increases along the lines of those suggested are justified, 
especially since the maximum surcharge amounts have not increased since 1989. 
However, while mandatory minimum surcharge amounts would be administratively 
simple, itseems likely that a deemed or automatic imposition of the surcharge could cause 
undue hardship or operate unfairly in some circumstances. For that reason, we believe 
that judges should have the discretion to waive the surcharge in appropriate cases. 


RECOMMENDATION 13 


The Committee recommends that the Criminal Code and the Young 
Offenders Act be amended to allow for the automatic imposition of a 
mandatory minimum victim fine surcharge that could be waived by the 
sentencing judge, upon application with notice to the Crown, to avoid undue 
hardship to the offender. 


The Committee believes that Federal, Provincial and Territorial Ministers responsible 
for Justice should review at an early date the various uses to which any additional revenues 
resulting from changes to the Victim Fine Surcharge provisions of the Criminal Code may 
be allocated in this time of fiscal restraint. 


SIND Duel: 
42 Interim Report, (1997), p. 34. 


43 Minutes of the Committee, 14 May 1998, 0955. 
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CHAPTER 4 — AMENDING THE CORRECTIONS AND 
CONDITIONAL RELEASE ACT 


BACKGROUND 


The Corrections and Conditional Release Act acknowledges the role of victims in the 
criminal justice process in part by addressing their information needs. In addition, both the 
Correctional Service of Canada and the National Parole Board have implemented 
procedures to facilitate victims’ input into release decisions, where appropriate. 
Nevertheless, some participants in our review process were unhappy with the status quo 
and argued that victims should as of right be entitled to more information about offenders. 
Others were also of the view that victims should have the option of a more active role in the 
release process itself. This Chapter will review relevant provisions of the Corrections and 
Conditional Release Act, as they now affect victims, and discuss some of the changes 
suggested to the Committee during the course of its study. 


In particular, recommendations were made to the Committee to alleviate problems 
identified under the following headings. 


1. Information that should be made available to victims upon request. 
2. Victim notification of an offender’s release, escape or ‘walkaway’. 
3. The role of the victim in release decisions. 


4, The protection of victims from harassment or intimidation by offenders. 


ACCESS TO INFORMATION 


Section 26 of the Corrections and Conditional Release Act obliges the Commissioner 
of Corrections, upon request, to disclose certain information about an offender to his or her 
victim, including the length of the sentence, and eligibility and review dates in respect of 
temporary absences or parole. Information about the location where the sentence is being 
served and details as to time, place, and conditions of any conditional release program 
may also be disclosed, if the Commissioner is satisfied that the interest of the victim in 
disclosure clearly outweighs any possible invasion of an inmate’s privacy. In addition to “a 
person to whom harm was done or who suffered physical or emotional damage as a result 
of the commission of an offence,” the definition of “victim” can include a spouse, relative, 
or anyone else responsible for the care or support of the victim or his or her dependants, 
where the victim is dead or incapacitated. However, it should be noted that certain victims 
may be eligible to receive information about an inmate, even if that inmate has never been 
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prosecuted or convicted for the offence committed against them. In such a case, the 
Commissioner must be satisfied that the victim was harmed or suffered physical or 
emotional damage as a result of an act by the offender, and either a complaint was made to 
law enforcement authorities or an information was laid under the Criminal Code. 


Section 142 makes the Chairperson of the National Parole Board responsible for 
supplying virtually the same information as the Commissioner of Corrections, upon 
request of a victim, subject to the same conditions. As is the case with the Correctional 
Service, the Chairperson may divulge the same information to eligible victims, even in the 
absence of a prosecution or conviction for an offence against them. In addition, section 
140 of the Act obliges the National Parole Board to allow victims to attend parole hearings, 
as observers, unless the Board is satisfied that their presence is likely to adversely affect 
proceedings. Observers must apply in writing for permission to attend and the Board, 
which must also take into account the offender’s views, may impose appropriate 
conditions on observers. 


The Committee was told that victims’ access to information about inmates, as 
described above, is still inadequate. For example, it was argued that the Commissioner 
and the Chairperson should be required to provide information about release dates and 
conditions, matters that can now be divulged at their discretion. The Committee was also 
told that victims often want information about the progress an offender has or has not 
made during the time in prison.44 Arlene Gaudreault, of the Association québécoise 
Plaidoyer-Victimes, made the argument as follows: 


“Victims should get more specific information on the programs so that they can be 
reassured. In fact the questions the victim is wondering about are the following: when is 
he going to come out? Could he still do the same thing to me or do it to other people? 
What enables you to say that what you offered that person has had positive outcomes? 
We hear a lot about the accountability of the correctional system and the justice 
system. | think we mean the accountability of the Correctional Service and the Board.” 


Although victims attending National Parole Board hearings will be privy to some of that 
information as it is presented to and considered by panel members, those victims who are 
unable to attend would have no alternative source for that information. 


The Committee acknowledges that victims may find it reassuring to know about an 
offender’s program participation while in prison. Nevertheless, there is little doubt that the 
dissemination of information about offenders would have to be subject to some 
parameters that may be difficult to determine in advance. Otherwise, offenders could be 
subjected to the loss of an inordinate amount of privacy that would not only be 
unnecessary and unfair, but would also run the risk of infringing the Charter of Rights. In our 


44 Balancing the Scales (1998), p. 44. 
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view, the major difficulty would lie with determining what information contained in an 
offender’s files is relevant to his or her release, and to any threat that release may pose to 
former and potential victims. For example, how much, if any, information about an 
offender’s medical or psychiatric treatment should be made available to his or her victim? 
What if that treatment seems unrelated to his or her offence? Who would make that 
determination? Should the information be available to victims at any time or only when an 
offender is eligible for release? Assuming it would be possible to formulate objective 
criteria, managing the release of such information could still place a significant 
administrative burden on the Correctional Service and the National Parole Board. 
Therefore, the Committee proposes a compromise. 


_ As noted, National Parole Board members engaged in making release decisions are 
privy to considerable information about an inmate’s treatment and program participation. 
During parole hearings, members also have the opportunity to ask questions and to 
challenge assertions made by an inmate and/or his or her assistant. At that time, an 
offender's conduct and participation in educational, rehabilitative and work programs are 
among matters to be discussed. Although victims in attendance at Parole Board hearings 
will have the benefit of hearing such exchanges and the resulting shared information, 
those victims who are unable or unwilling to attend will not, but will have access to the 
National Parole Board Decision Registry. Therefore, the Committee believes that audio 
recordings or transcripts of National Parole Board hearings on release matters should be 
made available for consultation purposes to those victims who wish to have that 
information. This could serve the dual purpose of opening up the process to include more 
victims, while also ensuring access to information about an offender’s progress for those 
who wish to take advantage of it. 


RECOMMENDATION 14 


The Committee recommends that audio recordings or transcripts of 
National Parole Board hearings be made available for consultation 
purposes to victims, upon request, and that the Corrections and Conditional 
Release Act be amended if that is necessary to facilitate victim access to 
such information. 


VICTIM PARTICIPATION IN RELEASE DECISIONS 


Both the Correctional Service of Canada and the National Parole Board are required 
by legislation to administer offenders’ sentences and make release decisions bearing in 
mind “information obtained from victims.”4° In addition, the Correctional Service must take 
all reasonable steps to obtain “existing information from the victim” including victim impact 


45 Corrections and Conditional Release Act, s. 4 and 101. 
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statements.46 As was pointed out by the Canadian Resource Centre for Victims of Crime, 
details concerning harm suffered by victims can be germane to whether an offender will be 
referred by the Correctional Service for detention and/or ordered detained beyond his or 
her statutory release datè by the National Parole Board.’ Information from victims can 
also help the National Parole Board to assess the offender’s understanding of the offence 
and to set the terms of any release that it might grant.48 


As previously discussed, victims can and sometimes do attend National Parole Board 
hearings as observers. However, they can be refused attendance on a number of grounds 
including the likelihood that their presence would disrupt the hearing or adversely affect 
the balance “between that person’s or the public’s interest in Knowing and the public's 
interest in the effective reintegration of the offender into society”. When deciding whether 
to permit observers to attend a Parole Board hearing, the Board must take into account the 
offender’s view on the matter.4 With few exceptions, any information from a victim that will 
be used by the Board in making its decision must also be made available to the offender.°° 
The Canadian Resource Centre for Victims of Crime asked that information provided by 
victims be kept confidential by Correctional Services or the National Parole Board and not 
shared with the offender. They also recommended that victims be given the choice of 
presenting an oral or a written victim impact statement at parole hearings.°! In support of 
victim impact statements for the purposes of parole, Brenda MacDonald made the point at 
our National Forum that she wanted the Parole Board to know about her fears and the 
release conditions that she felt would be necessary: 


“Itwas not something we putin our original victim impact statements because we were 
not thinking about sentencing or release at the time we wrote our first one.” 


As with victim impact statements provided for sentencing purposes, the Committee 
acknowledges that some victims may derive additional benefit from being able to address 
the National Parole Board and the offender directly about the impact of their victimization. 
The Committee also notes that the British Columbia Parole Board allows victims to present 


46 Corrections and Conditional Release Act, s. 23. 


#7 Sections129 and 130 of the Corrections and Conditional Release Act allow for review and possible 
detention beyond statutory release date of those inmates who are serving a sentence for a “serious 
drug offence” or a listed offence which caused death “or serious harm” to another. 


#8 Parole: Balancing Public Safety and Personal Responsibility, National Parole Board, March 1994. 

49 Corrections and Conditional Release Act, s. 140. 

°° Corrections and Conditional Release Act, s. 141. The Board can refuse to divulge information that would 
jeopardize the safety of an individual, the security of an institution or the conduct of a lawful 


investigation. 


51 Balancing the Scales (1998), p. 44. 
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oral statements. However, it must be borne in mind that many victims will wish no further 
contact with an offender or notice of his or her release opportunities or outcomes. 


The Committee agrees that victims should never feel obliged to become involved in 


the release process, for reasons best expressed by National Forum participant Elizabeth 
Sheehy who said: 


"its important we not put too much responsibility on victims. That’s not appropriate. 
They shouldn’t be held accountable or responsible for the Carriage of criminal justice.” 


At the same time, we also believe that those victims who do wish to be kept informed 
and to attend National Parole Board hearings should be given every opportunity to do so. 


To ensure that victims have that opportunity and are given advance notice of it, the 
Committee favours legislated procedural guidelines to make clear that victims have a 
presumptive right to attend National Parole Board hearings and to read an updated victim 
impact statement into the record. In those cases where a victim is unable to attend, the 
Board could accept his or her audiotaped or videotaped statement. The Parole Board 
would retain its jurisdiction to exclude victims and/or any other observers whose presence 
is likely to interfere with the Board’s function, or to create any other problems as now set out 
in section 140. In order to comply with natural justice requirements now codified in section 
141 of the Act, the proposed victim impact statement could be filed with the Board in 
advance of the hearing so that offenders would have fair notice of the contents. With 
respect to the confidentiality of any other information victims might provide to the 
Correctional Service of Canada or the National Parole Board, the Committee is of the view 
that subsections 27(3) and 141(4) of the Corrections and Conditional Release Act strike an 
appropriate balance between the safety concerns of victims and an offender's right to 
know the case against him or her. 


RECOMMENDATION 15 


- The Committee recommends that the Corrections and Conditional Release 
Act be amended to provide interested victims with an enhanced role in 
release proceedings before the National Parole Board including a 
presumptive right to attend release hearings and to read an updated victim 
impact statement into the record in person or by audiotape or videotape. 


During the National Forum, the Committee learned that Correctional Services does 
not always notify victims that an offender has walked away or otherwise escaped from 
custody. We note that section 25 of the Act obliges the Service to provide the police with 
relevant information regarding the supervision of offenders and to notify the local police 
that an offender is about to be released conditionally to their jurisdiction. The Service is 
also obliged to notify the local police of an offender’s release following sentence expiry, 
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where there are reasonable grounds to believe that he or she will “pose a threat to any 
person.” However, subsection 26(1)(b)(vii) merely allows the Commissioner of 
Corrections to disclose to a victim who asks “whether the offender is in custody and, if not, 
the reason why the offender is not in custody.” In fairness, it must be noted that the Service 
may have no information concerning the whereabouts of any victim(s) who may be placed 
at risk by an offender’s escape. However, the Committee believes that the Correctional 
Service should be statutorily required to notify any victim who has asked to be kept 
informed of an inmate’s whereabouts. Of course those victims who wish to be kept 
informed would be responsible for keeping the Service informed as to their own 
whereabouts. 


RECOMMENDATION 16 


The Committee recommends that the Corrections and Conditional Release 
Act be amended to oblige the Correctional Service to notify victims (who 
have indicated a wish to be kept informed) of escapes and transfers, and the 
timing and conditions of temporary absences and any other form of 
supervised community release. 


The Committee was told that some offenders have repeatedly used the mails to 
harass victims or their survivors. Even if this is an uncommon occurrence, attributable to a 
small minority of offenders, the Committee believes that there should be a well-publicized 
mechanism in place to provide the recipients of any such unwanted communication witha 
swift and efficient remedy. 


As the Canadian Resource Centre for Victims of Crime pointed out in its submission to 
the Committee, section 95 of the Regulations under the Corrections and Conditional 
Release Act provides such a remedy. It allows an institutional head or his or her designate 
to “prevent an inmate from communicating with a person by mail or telephone” if the 
intended recipient submits a request in writing that he or she not receive any 
communication from the inmate.°* However, the Committee is concerned that there may 
be victims or other recipients of such communication who are not aware that such a 
request can be made. The Committee is also aware that the National Parole Board and the 
Solicitor General of Canada have published booklets and pamphlets intended to inform 
victims about the parole process and their rights to request and/or provide information 
concerning offenders. The Committee urges the Solicitor General of Canada or the 
Correctional Service to take similar steps to inform the public of their right to request that 
there be no communication to them by an inmate. 


As a further measure to alert recipients to the source of unwanted communication, the 
Solicitor General of Canada should develop a mechanism for identifying inmate mail. 


% A parent or guardian may make the same request for an intended recipient who is a minor. 
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RECOMMENDATION 17 


The Committee urges the Solicitor General of Canada to take further steps to 
prevent unwanted communications from inmates in federal institutions, 
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APPENDIX A 


eee 


THE STANDING COMMITTEE ON JUSTICE AND | 
HUMAN RIGHTS 


has the honour to present its 


TWELFTH REPORT 
(Interim Report) 


Pursuant to Standing Order 108(2), your Committee has considered the subject matter of 
the Motion No. 168 (Victims’ Bill of Rights). 


Your Committee adopted the following Report with recommendations which read as 
follows: 


The Committee has been considering the subject matter of Motion No. 168 (Victims’ Bill of 
Rights) pursuant to Standing Order 108(2). 


The Committee has heard several witnesses who made recommendations on how they 
would wish us to further study this matter. The Committee will, in this interim report, set out 
the process it wishes to follow in studying this important matter. 


The Committee also has some interim recommendations for consideration by the 
Government to further victims’ rights. 


EXISTING SUPPORT FOR VICTIMS 


The Committee is aware that in 1988, the then Minister of Justice entered into an agreement 
on victims’ rights with his provincial and territorial counterparts. At that time, all Canadian 
ministers of Justice agreed to adopt a uniform policy statement of Victims’ Rights which 
would, thereafter, be used to guide their legislative and administrative initiatives in the 


Criminal justice area. 
A copy of that statement is included as Appendix A to this interim report. 


The Committee was informed that, while the statement of Victims’ Rights was agreed to by 
the then Minister of Justice and considered to be part of official departmental policy, it has 
never been formally adopted by either the full Cabinet or the Parliament of Canada. 
Moreover, the fact that the statement of Victims’ Rights is departmental policy has not been 
widely publicized. In the Committee’s view, this lack of public information makes 
Government less accountable for its Victims’ Rights policy 
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RECOMMENDATIONS 


The Committee makes the following recommendations: 


1. That the Government of Canada formally adopt the principles set out in the 
statement of Victims’ Rights contained in Appendix A to this report. 


2. That the Government of Canada, in conjunction with provincial and territorial 
governments, explore ways to inform the Canadians about this policy and its 
application. 


FURTHER STUDY 


The Committee heard that there is a variety of victim-witness services in the provinces and 
territories and that program delivery from community to community is uneven. There have 
been some efforts by the federal, provincial and territorial ministers to share information 
and to coordinate services among jurisdictions. In spite of this, and in spite of the adoption 
by federal, provincial and territorial ministers of the statement of Victims’ Rights in 
Appendix A, there remains dissatisfaction with the justice system on the part of victims and 
others. 


RECOMMENDATION 


The Committee makes the following recommendation: 


1. That the Department of Justice be asked to review relevant federal statutes and 
identify legislative options that would enhance victims’ ability to collect restitution 
orders and that the Department report back to this Committee during the first 
month of sittings after September 1, 1997. 


AGREEMENT 


The Committee agrees that it will undertake a national consultation on the issue of a 
Victims’ Bill of Rights and that it will consult widely, giving special attention to the following: 


° — the funding of victim-witness programs; 
e the need for legislation to support victims and witnesses; 


+ the best means to deliver services to victims and witnesses throughout the 
country; and 


e other related issues. 
At the conclusion of this consultation process, the Committee will report back to the House 


of Commons with its findings and recommendations. 
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Statement of Basic Principles of Justice for 
Victims of Crime 


rr 


In recognition of the United Nations Declaration of Basic Principles of Justice for Victims of 
Crime, Federal and Provincial Ministers Responsible for Criminal Justice agree that the 
following principles should guide Canadian society in promoting access to justice, fair 
treatment and provision of assistance for victims of crime. 


i 


Victims should be treated with courtesy, compassion and with respect for their 
dignity and privacy and should suffer the minimum of necessary inconvenience 
from their involvement with the criminal justice system. 


Victims should receive, through formal and informal procedures, prompt and fair 
redress for the harm which they have suffered. 


Information regarding remedies and the mechanisms to obtain them sould be 
made available to victims. 


Information should be made available to victims about their participation in 
criminal proceedings and the scheduling, progress and ultimate disposition of 
the proceedings. 


Where appropriate, the views and concerns of victims should be ascertained and 
assistance provided throughout the criminal process. 


Where the personal interests of the victim are affected, the views or concerns of 
the victim should be brought to the attention of the court, where appropiate and 
consistent with criminal law and procedure. 


Measures should be taken when necessary to ensure the safety of victims and 
their families and to protect them from intimidation and retaliation. 


Enhanced training should be made available to sensitize criminal justice 
personnel to the needs and concerns of victims and guidelines developed, where 


appropriate, for this purpose. 
Victims should be informed of the availability of health and social services and 


other relevant assistance so that they might continue to receive the necessary 
medical, phychological and social assistance through existing programs and 


services. 


10. Victims should report the crime and cooperate with law enforcement authorities. 


47 


APPENDIX B 
Victims in the Criminal Justice System: Issues Paper 


PURPOSE 


The House of Commons Standing Committee on Justice and Human Rights is 
conducting a wide-ranging consultation with Canadians in all parts of the country on the 
place of victims in the criminal justice system. This Issues Paper is intended to be a point of 
departure for those who participate in this consultation. The purpose of this process is to 
allow Canadians to make submissions and recommendations to the Committee to be 
considered by it in reporting its findings and recommendations for change to the House of 
Commons. 


BACKGROUND 


In April 1997, the predecessor to this Committee tabled an interim report on the 
subject matter of Motion No. 168 (Victims Bill of Rights).’ In that report, the predecessor 
Committee undertook to conduct a national consultation on: the funding of victim-witness 
programs; the need for legislation to Support victims and witnesses; the best means to 
deliver services throughout the country; and other related issues. This consultation is the 
fulfilment of that undertaking. 


As in many other areas of the criminal justice system, there is a jurisdictional division of 
responsibilities in relation to victims — the federal government is responsible for criminal 
law, and the provinces are responsible for the administration of justice. Discussions of the 
issues set out in this paper have to bear in mind this jurisdictional division of responsibilities 
between the two orders of government. 


Parliament has adopted victim-related measures in the Criminal Code, the 
Corrections and Conditional Release Act, and the Young Offenders Act. The Criminal Code 
contains provisions dealing with: victim impact statements; victim fine surcharges; victim 
restitution and compensation; and witness accommodation in court in particular 
circumstances. The Corrections and Conditional Release Act allows for the provision of 
offender information to victims by the Correctional Service of Canada and the National 
Parole Board, and for the attendance of victims as observers at Board hearings. The Young 
Offenders Act, by incorporating the relevant parts of the Criminal Code, allows for the 
consideration of victim impact statements in Youth Court. 


All provinces and both territories have passed legislation, adopted policies, and/or put 
programs into place to deal with and provide for victims’ rights, information provision, 


48 


support or other services, and/or victim compensation. The nature and extent of these 
Initiatives varies from jurisdiction to jurisdiction. 


ISSUES FOR CONSIDERATION 


The following questions set out the issues about which the Committee would like to 
hear your views. This is not an exhaustive list — you are invited to make your opinions 
known on other issues you consider relevant to the place of victims in the criminal justice 
system, and the role of Parliament and the federal government. 


The questions now follow. 


Are the victims services programs in your community adequate? If not, why not? 
How do they have to be changed? Do they require more resources? 


Are victims provided with an adequate level of information as cases proceed 
through the investigation and prosecution stages? What changes in law and 
policy are required? 


Are the Criminal Code provisions dealing with victim impact statements, victim 
fine surcharges, victim restitution and compensation, and the accommodation of 
witnesses in court in particular circumstances adequate? If not, what changes are 
required? 


Are the Corrections and Conditional Release Act provisions dealing with the 
provision of offender information to victims by the Correctional Service of Canada 
and the National Parole Board, and the presence of victims as observers at Board 
hearings adequate? If not, what changes are required? 


Are the Young Offenders Act provisions allowing for the consideration of victim 
impact statements adequate? If not, what changes are required? Are other 
changes in the youth justice system required to accommodate the needs and 
interests of victims? If so, what are they? 
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APPENDIX C 
Le List of Briefs Received 
Victims’ Role in the Criminal Justice System 


Barreau du Québec 


Canadian Resource Centre for Victims of Crime 
Steve Sullivan, Executive Director 
Beyond Borders 


Rosalind Prober 
Boyd, Darlene 


Dispute Resolution Centre for Ottawa-Carleton 
Carole Eldridge, Executive Director 


Fondation Mélanie Cabay 
Mireille Bélisle 


Fondation pour l’aide aux victimes d’actes de crime 
Kathy Van Bronswyk, Executive Director 
Flynn, Genevieve 
French, Doug 
Gage, Ann 


Gander Women’s Centre 
Elaine Condon, Coordinator 
_ Gordon, Charlotte 


Government of Newfoundland and Labrador 
Jacqueline Lake-Kavanagh, Provincial Manager 


Government of Nova Scotia 
Joanne Marriott-Thorne, Director 


Government of Prince Edward Island 
Mitchell Murphy, Minister of Community Affairs and Attorney 
General 


Government of Saskatchewan 
John Nilson, Q.C., Minister of Justice and Attorney General 


John Howard Society of Manitoba 
Graham Reddoch, Executive Director 


si 


Mothers Against Drunk Driving 
Andrew Murie, Executive Director 


Parkdale Community Watch 
Susan D'Oliveira 


Probation Officers Association of Ontario 


Restorative Justice Community Relations 
Lawrence Smith 


Victims’ Voice 
Wilma Derksen, Director 
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APPENDIX D 
List of Witnesses 
Victims’ Role in the Criminal Justice System 


Organizations and Individuals Meeting Date 


Department of Justice 68 May 12, 1998 
Catherine Kane, Counsel 


Ministry of the Attorney General for British Columbia ri May 14, 1998 
Susanne Dahlin, Director 


Department of Justice 1e May 14, 1998 
Catherine Kane, Counsel 


Canadian Resource Centre for Victims of Crime 78 June 3, 1998 
Theresa McQuaig 


Steve Sullivan, Executive Director 


Mothers Against Drunk Driving 79 June 9, 1998 
Joanne Jarvis, National Victims Services Coordinator 


Susan MacAskill, National President 


Susan McNab, Ottawa Chapter Co-founder 


Dispute Resolution Centre for Ottawa-Carleton 80 June 9, 1998 
Carole Eldridge, Executive Director 


53 


LR = 


SE L = pail 


a 


View): woe 
anki de: pido? delta Lob sienah venonn 
ta inc 
AGG bb eM Ss <a | : schteut tote 
lsshut nee 
guet eer | ar umn. toemuniv ‘I atr:9 Success b "1 
7  pisustath ae 


10120" Fy ovttu aus nei wet 


| à mn 
TR ET ay? ai tah nn em 


stented 2601148 BAVA san eui ral RIO, oe 
ir Lilas} LanpyaM à aa Bede 5 
0dMu0t- Hien See cs aeue | 


—) 


gee! € suct 08 | olds «await 101 61180 notuioesn LM 
ton J'EMuS #1 nt Le 


APPENDIX E 
. List of Town Hall Meetings 
Victims’ Role in the Criminal Justice System 


(Note: This Appendix includes only those Town Hall Meetings whose proceedings have 
been reported to the Committee.) 


1. Date: April 7, 1998 

Place: Dunnville, Ontario 

Chair: John D. Maloney, MP 
2. Date: April 8, 1998 

Place: Lincoln, Ontario 

Chair: John D. Maloney, MP 
3. Date: April 9, 1998 

Place: West Lincoln, Ontario 

Chair: John D. Maloney, MP 
4. Date: April 14, 1998 

Place: Fort Erie, Ontario 

Chair: John D. Maloney, MP 
5. Date: April 15, 1998 

Place: Port Colborne, Ontario 

Chair: John D. Maloney, MP 
6. Date: April 16, 1998 


Place: Wainfleet, Ontario 


Chair: John D. Maloney, MP 
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7. Date: May 28, 1998 

Place: Burlington, Ontario 

Chair: Paddy Tersney, MP 

Panelists/Resource Persons: 
Bruce Hillyer, Defence Attorney 
Brian O’Marra, Crown Attorney 
Priscilla de Villiers, President of CAVEAT 
Joe Taylor, Staff Sargeant of Halton Regional Police 


Shaughnessy Cohen, MP and Chair of the Justice Committee 


8. Date: May 31, 1998 

Place: Orillia, Ontario 

Chair: Paul DeVillers, MP 

Panelists/Resource Persons: 
Patricia Hehn, Orillia and District Victim Crisis Services 
Staff Sergeant Terry Nichols, Ontario Provincial Police 
Peter Harte, Deputy Small Claims Judge, Part-Time Crown Prosecutor 
Joanne Kaplinski, Ontario Criminal Injuries Compensation Board 
Frank Lyons, Richmond Youth and Family Centre 
The Honourable Robert Main, Ontario Provincial Court Judge 


Liz Westcott, Green Haven Shelter 


9. Date: June 1, 1998 


Place: Stellarton, Nova Scotia 
Chair: Peter G. MacKay, MP 
Panelists/Resource Persons: 
Kevin Scott, New Glasgow police officer 
Judy Whitman, Government of Nova Scotia Victim Services Division 
Karen O’Hara, New Glasgow Tearman House 
Bob Whitman, New Leaf Program 
Frank Demont, Defence Lawyer 


Steve Sullivan, Canadian Resource Centre for Victims of Crime 
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10. Date: June 8, 1998 
Place: Montréal, Québec 
Co-Chairs: The Honourable Sheila Finestone, MP and Eleni Bakopanos, MP 
Panelists/Resource Persons: 
Ross Hastings, Department of Criminology, University of Ottawa 
Jenny Charest, Criminologist 
Twinkle Rudeberg, Leave Out ViolencE ( L.O.VE.) 
Mireille Belisle, Mélanie Cabay Foundation 
__ Michel Fréchette, Montréal Urban Community Police Service 
Written Submissions were made by: 
A Victims’ Statements Summary 
Denis LaFrance 
Fondation pour l’aide aux victimes d’actes de crime ( FAVAC ) 


Mélanie Cabay Foundation 


11. Date: June 17, 1998 


Place: Scarborough East, Ontario 
Chair: John McKay, MP 
Panelists/Resource Persons: 


Priscilla de Villiers, Canadians Against Violence Everywhere and Advocating 
its Termination ( CAVEAT ) 


Tim Danson, Lawyer 
Barbara Hall, National Crime Prevention Centre 
Carol Sparling, National Parole Board 


Terry Spencer, Metropolitan Toronto Police Victims’ Services 
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APPENDIX F 

List of Participants 

National Forum on Victims’ Role in the 
Criminal Justice System 


Participants Meeting / Date 


Allen, Nigel, Crown Attorney Meeting 82 
Monday, June 15, 1998 


Blackstar, Arnold, Director Community Services 


Bloos, Marvin, President, Canadian Council of Criminal Defence 
Lawyers 


Dahlin, Susanne, Director, Ministry of the Attorney General for 
British Columbia 


Derksen, Wilma, Director, Victims’ Voice 


de Villiers, Priscilla, President, Canadians Against Violence 
Everywhere Advocating it’s Termination 


Gaudreault, Arlene, Executive Director, “Association québécoise 
Plaidoyer-Victimes Inc.” 


Goerizen, John, Chair, Niagara Victims Support Services 


Jarvis, Joanne, National Victims Services Coordinator, Mothers 
Against Drunk Driving 


Kainz, Lynn, Victims/Witness Assistance Coordinator, Ministry of 
the Attorney General of Ontario 


Lomer, Michael, Secretary, Criminal Lawyers Association of 
Ontario 


Louis, Kathy J., Regional Vice-chairperson, National Parole 
Board 


Mandin-Kossowan, Colette, Chair, Canadians Against Violence 
Everywhere Advocating it’s Termination 


Marriott-Thorne, Joanne, Director, Government of Nova Scotia 
McDonald, Brenda, Member of CAVEAT 
O’Hara, Karen, Executive Director, Tearman Society 


Prashaw, Rick, Communications Coordinator, Church Council on 
Justice and Corrections 
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Participants Meeting / Date 


Quinn, Peter, Program Coordinator, RCMP — Victims Services 


Rosenfeldt, Gary, Executive Director, Victims of Violence 
International 


Roy, Michelle, Spokesperson, “Centres d’aide et de lutte contre 
les agressions à caractère sexuel” 


Rushant, Janet-Constable, Victims Services Coordinator, 
Government of Yukon Territories 


Sheehy, Elizabeth, Professor, University of Ottawa 


Sullivan, Steve, Executive Director, Canadian Resource Centre 
for Victims of Crime 


Turcotte, Rosalee 

Vogt, Joanne, Program participant, Community Justice Initiative 
Waller, Irvin, International Centre in the Prevention of Crime 
Whitman, Bob : 
Wickins, Randy, Edmonton Police Service 


Allen, Nigel, Crown Attorney Meeting 83 
Tuesday, June 16, 1998 


Berzins, Lorraine, Analysist Coordinator, Church Council on 
Justice and Corrections 


Blackstar, Arnold, Director Community Services 


Bloos, Marvin, President, Canadian Council of Criminal Defence 
Lawyers 


Dahlin, Susanne, Director, Ministry of the Attorney General for 
British Columbia 


Derksen, Wilma, Director, Victims’ Voice 


Gaudreault, Arlene, Executive Director, “Association québécoise 
Plaidoyer-Victimes Inc.” 


Goertzen, John, Chair, Niagara Victims Support Services 


Kainz, Lynn, Victims/Witness Assistance Coordinator, Ministry of 
the Attorney General of Ontario 


Lomer, Michael, Secretary, Criminal Lawyers Association of 
Ontario 
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Participants 


Louis, Kathy J., Regional Vice-chairperson, National Parole 
Board 


Mandin-Kossowan, Colette, Chair, Canadians Against Violence 
Everywhere Advocating it’s Termination 


Marriott-Thorne, Joanne, Director, Government of Nova Scotia 
McDonald, Brenda, Member of CAVEAT 


McNab, Susan, Ottawa Chapter Co-founder, Mothers Against 
Drunk Driving 


O'Hara, Karen, Executive Director, Tearman Society 
Quinn, Peter, Program Coordinator, RCMP — Victims Services 


Rosenfeldt, Gary, Executive Director, Victims of Violence 
International 


Roy, Michele, Spokesperson, “Centres d’aide et de lutte contre 
les agressions a caractère sexuel” 


Rushant, Janet-Constable, Victims Services Coordinator, 
Government of Yukon Territories 


Sheehy, Elizabeth, Professor, University of Ottawa 


Sullivan, Steve, Executive Director, Canadian Resource Centre 
for Victims of Crime 


Turcotte, Rosalee 
Vogt, Joanne, Program participant, Community Justice Initiative 
Whitman, Bob 


Wickins, Randy, Edmonton Police Service 
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Meeting / Date 
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APPENDIX G 

Declaration of Basic Principles of Justice for Victims of 
Crime and Abuse of Power 

Adopted by General Assembly resolution 40/34 of 29 
November 1985 


A. Victims of Crime 


1. “Victims” means persons who, individually or collectively, have suffered harm, 
including physical or mental injury, emotional suffering, economic loss or substantial 
impairment of their fundamental rights, through acts or omissions that are in violation of 
criminal laws operative within Member States, including those laws proscribing criminal 
abuse of power. 


2. À person may be considered a victim, under this Declaration, regardless of whether 
the perpetrator is identified, apprehended, prosecuted or convicted and regardiess of the 
familial relationship between the perpetrator and the victim. The term “victim” also 
includes, where appropriate, the immediate family or dependants of the direct victim and 
persons who have suffered harm in intervening to assist victims in distress or to prevent 
victimization. 


3. The provisions contained herein shall be applicable to all, without distinction of any 
kind, such as race, colour, sex, age, language, religion, nationality, political or other 
opinion, cultural beliefs or practices, property, birth or family status, ethnic or social origin, 
and disability. 


Access to justice and fair treatment 


4. Victims should be treated with compassion and respect for their dignity. They are 
entitled to access to the mechanisms of justice and to prompt redress, as provided for by 
national legislation, for the harm that they have suffered. 


5. Judicial and administrative mechanisms should be established and strengthened 
where necessary to enable victims to obtain redress through formal or informal procedures 
that are expeditious, fair, inexpensive and accessible. Victims should be informed of their 


rights in seeking redress through such mechanisms. 


6. The responsiveness of judicial and administrative processes to the needs of victims 
should be facilitated by: 
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(a) Informing victims of their role and the scope, timing and progress of the 
proceedings and of the disposition of their cases, especially where serious 
crimes are involved and where they have requested such information; 


(b) Allowing the views and concerns of victims to be presented and considered at 
appropriate stages of the proceedings where their personal interests are affected, 
without prejudice to the accused and consistent with the relevant national criminal 
justice system; 


(c) Providing proper assistance to victims throughout the legal process; 


(d) Taking measures to minimize inconvenience to victims, protect their privacy, 
when necessary, and ensure their safety, as well as that of their families and 
witnesses on their behalf, from intimidation and retaliation; 


(e) Avoiding unnecessary delay in the disposition of cases and the execution of 
orders or decrees granting awards to victims. 


7. Informal mechanisms for the resolution of disputes, including mediation, arbitration 
and customary justice or indigenous practices, should be utilized where appropriate to 
facilitate conciliation and redress for victims. 


Restitution 


8. Offenders or third parties responsible for their behaviour should, where appropriate, 
make fair restitution to victims, their families or dependants. Such restitution should include 
the return of property or payment for the harm or loss suffered, reimbursement of expenses 
incurred as a result of the victimization, the provision of services and the restoration of 
rights. 


9. Governments should review their practices, regulations and laws to consider 
restitution as an available sentencing option in criminal cases, in addition to other criminal 
sanctions. 


10. Incases of substantial harm to the environment, restitution, if ordered, should include, 
as far as possible, restoration of the environment, reconstruction of the infrastructure, 
replacement of community facilities and reimbursement of the expenses of relocation, 
whenever such harm results in the dislocation of a community. 


11. Where public officials or other agents acting in an official or quasi-official capacity have 
violated national criminal laws, the victims should receive restitution from the State whose 
officials or agents were responsible for the harm inflicted. In cases where the Government 
under whose authority the victimizing act or omission occurred is no longer in existence, 
the State or Government successor in title should provide restitution to the victims. 
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Compensation 


12. When compensation is not fully available from the offender or other sources, States 
should endeavour to provide financial compensation to: 


(a) Victims who have sustained significant bodily injury or impairment of physical or 
mental health as a result of serious crimes: 


(b) The family, in particular dependants of persons who have died or become 
physically or mentally incapacitated as a result of such victimization. 


13. The establishment, strengthening and expansion of national funds for compensation 
to victims should be encouraged. Where appropriate, other funds may also be established 
for this purpose, including in those cases where the State of which the victim is a national is 
not in a position to compensate the victim for the harm. 


Assistance 


14. Victims should receive the necessary material, medical, psychological and social 
assistance through governmental, voluntary, community-based and indigenous means. 


15. Victims should be informed of the availability of health and social services and other 
relevant assistance and be readily afforded access to them. 


16. Police, justice, health, social service and other personnel concerned should receive 
training to sensitize them to the needs of victims, and guidelines to ensure proper and 
prompt aid. 


17. Inproviding services and assistance to victims, attention should be given to those who 
have special needs because of the nature of the harm inflicted or because of factors such 
as those mentioned in paragraph 3 above. 


B. Victims of Abuse of Power 


18. “Victims” means persons who, individually or collectively, have suffered harm, 
including physical or mental injury, emotional suffering, economic loss or substantial 
impairment of their fundamental rights, through acts or omissions that do not yet constitute 
violations of national criminal laws but of internationally recognized norms relating to 


human rights. 


19. States should consider incorporating into the national law norms proscribing abuses 
of power and providing remedies to victims of such abuses. In particular, such remedies 
should include -restitution and/or compensation, and necessary material, medical, 


psychological and social assistance and support. 
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20. States should consider negotiating multilateral international treaties relating to 
victims, as defined in paragraph 18. 


21. States should periodically review existing legislation and practices to ensure their 
responsiveness to changing circumstances, should enact and enforce, if necessary, 
legislation proscribing acts that constitute serious abuses of political or economic power, 
as well as promoting policies and mechanisms for the prevention of such acts, and should 
develop and make readily available appropriate rights and remedies for victims of such 
acts. 
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REQUEST FOR GOVERNMENT RESPONSE 


The Committee requests that the Government provide a comprehensive response to 
its Report in accordance with Standing Order 109. 


A copy of the relevant Minutes of Proceedings of the Standing Committee on Justice 
and Human Rights (/ssues Nos. 10 and 11, which includes this report) is tabled. 


Respectfully submitted, 


Shaughnessy Cohen, M.P 
Chair. 
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BLOC QUEBECOIS DISSENTING OPINION 


DUPLICATION AND ENCROACHMENT: A NATIONAL STANDARD IN THE MAKING 


Criminal behaviour is the source of many problems in our society. While it is difficult to 
list all the repercussions of crime, itis possible to identify the people who suffer from it most 
_ greatly: its victims. Itis entirely justified to say that “[TRANSLATION] the victims of crime suffer 
because a criminal act has been committed. They are the reason for the existence and 
effectiveness of the criminal justice system. Their personal interests are affected by 
sentencing and related decisions. That is why it is increasingly recognized that their 
opinions must be taken into consideration and respected.”! 


This assertion, made by Professor Irvin Waller in a study commissioned by the 
Canadian Sentencing Commission could well have defined the terms for the discussions 
by the Standing Committee on Justice and Human Rights on the roles that victims of crime 
should play within the criminal justice system. At any event, this was the perspective in 
which the Bloc Québécois saw the mandate given the Committee to study this important 
issue. The Bloc considers that federal criminal law must be reviewed in detail to determine 
whether it responds adequately to the legitimate expectations of the victims of crime. 


However, the study carried out by the Committee, and more precisely certain aspects 
of the resulting Report, are of concern to the Bloc Québécois. In our opinion, one of the 
Committee’s recommendations blurs the perception of some important constitutional and 
operational factors that should not be ignored. The Bloc has therefore decided to table a 
dissenting opinion on this recommendation, which could result in a new national standard 
on assistance to victims of crime. 


RECOMMENDATION 3 OF THE COMMITTEE’S REPORT? 


“The Committee recommends that the Minister of Justice establish a fully 
funded Office for Victims of Crime within the Department of Justice.” 


Recommendation 3 of the majority report, an extract from which is reproduced 
above, proposes that an agency be created to assist victims of crime. The 
functions of this agency would be identified jointly by an advisory committee and 
the federal Minister of Justice. Identification of the agency’s functions would be 
subject to consideration of the recommendations formulated by the Justice 


Committee in its Report. 
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First of all, let us make clear that neither the discussions in committee, nor the 
Committee’s recommendations as set out in the Report, have enabled us to define clearly 
the role that such an “Office for Victims of Crime” might play. At most, the explanations 
have only served to feed our fears of being witnesses once again to encroachment by the 
federal government in an area of jurisdiction that is exclusively provincial. These fears will 
not be dissipated simply because the Report indicates its respect for provincial/territorial 
jurisdiction. For example, number 6 of the specific functions that the Report suggests the 
Office for Victims of Crime could perform (p. 18) shows clearly how far the Committee is 
from respecting the constitutional commitments that it referred to a few lines earlier. 


In suggesting that the Office could “at the request of the Minister or of the Advisory 
Committee, review any matter related to crime victims” (our emphasis), the Justice 
Committee displays a careless generosity that is bound to leave the way open to 
encroachment on provincial jurisdiction. Obviously, to reach this conclusion, certain basic 
constitutional concepts must be understood, and we will discuss them at this point. 


PROVINCIAL AREAS OF JURISDICTION 


The Report’s recommendation 8, to establish an Office for Victims of Crime, cannot be 
disassociated from the constitutional context, which has produced many provincial 
initiatives. The provinces may be justified in legislating assistance to victims of crime under 
section 92(14) of the Constitution Act, 1867: provincial jurisdiction over the “Administration 
of Justice” is frequently advanced to counter the federal government’s power to make 
criminal law when a jurisdictional conflict occurs between the two levels of government. In 
adopting its Crime Victims Compensation Act, however, Quebec like several other 
provinces has legislated under its jurisdiction over “Property and Civil Rights,” in other 
words under section 92(13) of the Constitution Act, 1867. 


It follows that any service to victims of crime, other than those provided for under 
criminal law and procedure, where only the federal government has the power to legislate, 
come under provincial jurisdiction. This was why cooperation was established among 
Quebec’s Commission de la santé et de la sécurité au travail [occupational health and 
safety board, or CSST], its Ministry of Justice and its Ministry of Finance to provide financial 
support to victims of crime under the Crime Victims Compensation Act. In addition, 
Quebec’s Ministry of Justice funds help centres for crime victims, which offer them 
socio-legal services. 


The Bloc Québécois cannot support recommendation 3 of the Report because it has 
not been shown that a national Office for Victims of Crime would not in the short or medium 
term have the effect of introducing “national standards” in an area where the provinces 
have exclusive jurisdiction. If the past is anything to go by, the Bloc is right to be 
SUSPICIOUS. 
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FEDERAL JURISDICTION 


In our opinion, the measures proposed in recommendation 3 of the Report do not 
correspond to the federal government's jurisdiction in the area of criminal law. Setting up 
an Office for Victims of Crime does not reflect the interpretation the courts have given to 
section 91 (27) of the Constitution Act, 1867. Here is an extract from a ruling handed down 


recently by the Chief Justice of the Supreme Court that supports the Bloc Québécois’ 
contention: 


“Criminal law under s. 91(27) must attempt to achieve a criminal public purpose 
through the imposition of prohibitions and penalties. Colourable attempts to invade 
areas of provincial jurisdiction under the guise of criminal legislation will be declared 
ultra vires”* (our emphasis). 


Despite the limited scope that this judicial definition would seem to offer, it is the basis 
on which the federal government, and in particular the Liberal government, has regularly 
justified legislating in areas of provincial jurisdiction. Whether the environment 
(e.g. control of toxic substances) or health (e.g. Bill C-14 on offences involved in importing 
and selling potable water products), the federal government regularly intervenes in 
provincial areas on the pretext of penalizing anti-social behaviour. While out of all these 
interventions a few can be justified, the federal government’s very wide powers in criminal 
matters remain a bone of contention when it appears that they are being used to regulate 
indirectly a sector of activity that is the responsibility of the provinces. 


The Bloc Québécois is therefore of the opinion that establishing an Office for Victims of 
Crime, of which some of the functions are defined on pp. 17 and 18 of the Report, cannot be 
justified in the framework of Parliament's legislative and constitutional responsibilities® for 
criminal law. 


THE RELEVANCE OF A NATIONAL OFFICE FOR VICTIMS OF CRIME 


| Constitutional arguments alone do not exhaust the reasons for the Bloc Québécois’ 
dissenting opinion on recommendation 3 of the Report. Although we are convinced that 
respect for distribution of powers serves the best interests of victims of crime, the Bloc 
Québécois considers that there are other reasons for being dubious about the value of the 


recommendation. 


According to the members of the Committee, establishing an Office for Victims of 
Crime would promote the “exchange of information”, $ the “development of strategies and 
education programs” in collaboration with other levels of government,’ and improve the 
administrative structure available to the Federal/Provincial/Territorial Working Groups on 
Victims of Crime.8 In our opinion, itis not necessary to setup a national Office for Victims of 
Crime in order to achieve these goals, which we agree are very worthwhile. 
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Instead, the Bloc Québécois considers that the existing cooperation among the 
various provincial, territorial and federal ministries and departments should be adequate 
for the realization of most of the objectives identified by the Committee in this section of its 
Report. From this point of view, the setting up of a national Office for Victims of Crime would 
only result in additional administrative expenditure that could be avoided if existing tools 
were used to better advantage. 


It should be noted that Quebec has already set up an agency to assist victims of crime. 
The Bureau d’aide aux victimes d’actes criminels sees to the defence of victims’ rights 
recognized in Quebec’s Act respecting assistance for victims of crime, and to the 
development of assistance programs. It also facilitates cooperation and coordination 
among individuals, groups and ministries that provide assistance to crime victims, and 
encourages the implementation of information, awareness and training programs 
centred on the rights and needs of victims and the services to which they have access. 


From a strictly functional viewpoint, is it necessary to establish a national coordinating 
body, as proposed by recommendation 3 of the Report, when such structures already exist 
at the provincial level? The Bloc Québécois’ answer to this question is No, while noting that 
it would be sensible for the federal government to transfer to the provinces the funds 
available for implementation of recommendation 3. In this way, as Suzanne Dahlin of the 
British Columbia Ministry of Justice pointed out when she appeared before the 
Committee,? the provinces could use these new revenues to improve existing programs. 
The Bloc Québécois fully endorses this observation. 


CONCLUSION 


Victims of crime deserve to receive attention equal to the scale of the tragedy they 
have endured. Criminal justice policies can only be fair and equitable to the extent that 
they take the victims’ interests into account. It is in this perspective that the Standing 
Committee on Justice and Human Rights should have approached the mandate that was 
entrusted to it. 


The Liberal majority have carried out that mandate but not without undermining still 
further the fragile structure of distribution of constitutional powers. While a review of the 
Criminal Code and related laws clearly falls within Parliament’s jurisdiction in matters of 
criminal law, it must be admitted on the other hand that the Committee has gone astray in 
focusing on the timeliness of establishing a national Office for Victims of Crime. 
Recommendation 3 of the Report opens the way to duplication of services already existing 
in a number of provinces. 


Apart from the issue’s strictly constitutional aspect, it could well be argued that 
duplication of services would not serve the best interests of victims of crime. Rather, itis by 
promoting cooperation among the various ministries and groups that it will be possible to 
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improve their lot. Instead of opting for new expenditures to establish an Office for Victims of 
Crime, the federal government should transfer the available funding to the provinces, 
which can administer them according to their requirements. 


Michel Bellehumeur Richard Marceau 
Député de Berthier—Montcalm Député de Charlesbourg 


Waller, |., The Role of the Victim in Sentencing and Related Processes (1986). Study prepared for the Canadian 
Sentencing Commission. 


The Bloc Québécois’ dissenting opinion centres on the establishment of a national Office for Victims of Crime as 
proposed in recommendation 3. Consequently, all other recommendations that refer to such an Office, 
i.e. recommendations 4 and 12, are also covered by this opinion. 

3 Standing Committee on Justice and Human Rights, Report #14. 

4 Opinion of Chief Justice Antonio Lamer in R. v. Hydro-Québec, [1997] 3 R.C.S. 217, paragraph 36. 

5 The federal government, as the executive arm, is also bound by distribution of powers. 

6 Suggestion #3, p. 17 of the Report. 

f Suggestion #5, p. 18 of the Report. 

8 Suggestion #2, p. 17 of the Report. 


9 In response to questions from Michel Bellehumeur; see meeting #71 of the Standing Committee on Justice and 
Human Rights. 
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MINUTES OF PROCEEDINGS 


TUESDAY, OCTOBER 27, 1998 
(Meeting No. 92) 


[ Text] 


The Standing Committee on Justice and Human Rights met at 9:07 a.m. this day, in 
Room 536, Wellington Building, the Chair, Shaughnessy Cohen, presiding. 


Members of the Committee present: Eleni Bakopanos, Michel Bellehumeur, Chuck 
Cadman, Shaughnessy Cohen, Paul DeVillers, Ivan Grose, Derek Lee, Peter MacKay, 
John Maloney, Peter Mancini, Richard Marceau, John Reynolds, Jacques Saada. 


In attendance: From the Library of Parliament: Marilyn Pilon, Researcher; Philip Rosen, 
Senior Analyst. | 


Witnesses: From the Department of Justice: Yvan Roy, Senior General Counsel, 
Criminal Law Policy Section; Chris Ram, Counsel, Criminal Law Policy Section; Jodie Van 
Dieen, Counsel, Criminal Law Policy Section. 


At 9:15 a.m., the Committee proceeded to sit in camera. 


Pursuant to Standing Order 108(2), the Committee continued its consideration of a 
draft report on the Victims’ role in the criminal justice system. 


It was agreed, — That the Draft Report, as amended, be concurred in. 


It was agreed, — That the Chair be authorized to make such grammatical and 
editorial changes to the Report as may be necessary without changing the substance of 
the Report. 


It was agreed, — That pursuant to Standing Order 109, the Committee request that 
the Government provide a comprehensive response to this Report. | 


It was agreed, — That the Chair table the Report as the Fourteenth Report of the 
Committee. 


At 9:30 a.m., the Committee proceeded to sit in public. 
The Order of Reference dated Thursday, October 8, 1998, being read as follows: 


ORDERED, — That Bill C-51, An Act to amend the Criminal Code, the Controlled 
drugs and the Substances Act and the Corrections and Conditional Release Act be now 
read a second time and referred to the Standing Committee on Justice and Human Rights. 
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The Chair called Clause 1. 
The witnesses answered questions. 


At 10:42 a.m., the Committee adjourned to the call of the Chair. 


ROGER PREFONTAINE 
Clerk of the Committee 
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